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‘HE portrait facing this page sug- 

A gests a man of well-rounded and 
a tractive character, and the record Of 
\\ illiam Nottingham of Syracuse, who 
h.s been elected president of the New 
‘ork State Bar Association, bears out 
tie impression of many solid virtues. 

Mr. Nottingham was born and bred 
cn a farm, and the substantial success 
| e has earned at the bar is rooted in the 
-clf-reliance which procured him a broad 
cducation entirely through his own 
labors. He walked to and from the 
‘arm near De Witt, where he was born 
Nov. 2, 1853, to attend the Syracuse 
public schools, and later, having earned 
the money for necessary expenses, he 
continued his studies in Syracuse Uni- 
versity, from which he was graduated 
in 1876. He determined upon the prac- 
tice of law as a life work and studied as 
a law student in Syracuse from October, 
1876, until June, 1879, when he was ad- 
mitted to the bar in Buffalo. Locating 
for practice in Syracuse, he has remained 
there continuously ever since, and in 
1881 became junior partner of the law 
firm of Goodelle & Nottingham, which 
in course of years gained wide fame. 
The partnership was maintained until 
1900 and many of the younger members 
of the bar now prominent in legal 
circles prepared for the profession in 
his office. 


William Nottingham 









In 1900 the firm of Goodelle, Notting- 
ham Brothers & Andrews was organized, 
maintaining a continuous existence until 
April, 1907, when William and Edwin 
Nottingham withdrew to form the 
present firm of Nottingham & Notting- 
ham. Almost by leaps and bounds this 
firm has sprung into national. promi- 
nence. It makes a specialty of corpora- 
tion and banking law, yet combines it 
with general practice. Their clientage 
is now very extensive and of a most 
important character. : 

Mr. Nottingham, who is pre-eminently 
a man of business sense, has organized 
upon a safe and substantial basis more 
than fifty gigantic concerns. Examples 
of his powers of organization are the 
Commercial National Bank of Syra- 
cuse and the Syracuse Trust Company, 
dating from 1891 and 1903, respectively. 
He has organized thirty-five or forty 
industrial and transportation companies, 
including six interurban railway com- 
panies and two great steamship compan- 
jes, one of which is the Great Lakes 
Steamship Company, operating on the 
Great Lakes and owning and controlling 
a large fleet of immense vessels. Mr. 
Nottingham is also a director in this 
company and is its general counsel.. 
He likewise organized the Globe Navi- 
gation Company, with headquarters at 
Seattle, Wash., owning and operating 
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steam and sailing vessels on the Pacific 
ocean. He is likewise a director and 
general counsel of this company, is vice- 
president and director of the Syracuse 
Trust Company, and a director of the 
Commercial National Bank. 

Mr. Nottingham is of Holland Dutch 
descent on the paternal side. His father 


was Van Vleck Nottingham, the family - 


having been represented in the Revo- 
lutionary War by several members. 
Three brothers of the name arrived in 
the new world early in the eighteenth 
century, one settling in New York and 
another in Virginia. The mother of our 
subject, Abigail Maria (Williams) Not- 
tingham, was a representative of the 
Williams and Stark families, who figured 
largely in the Revolutionary War. 

The subject of this sketch was also 
for many years a lecturer on corpora- 
tion law at the law college of Syracuse 
University, and was also a trustee of 
the University until elected a member 
of the Board of Regents of the Univer- 
sity of New York State, which office he 
has held since 1902. Recently he was 
made a member of the executive com- 
mittee of The Trust Companies Asso- 


ciation of the State of New York. He: 


received the Master of Arts degree in 
1877, the Doctor of Philosophy degree 
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in 1878, and the Doctor of Laws deg in | 
in 1903 from Syracuse University, a func 





in 1885-6 he was president of its alum 
association. He was president of ¢ 
Onondaga County Bar Association 

1910 and 1911, and a vice-president 

the New York State Bar Association 
1910. 

Mr. Nottingham was married Oct) 
26, 1881, to Miss Eloise Holden, @ 
daughter of Erastus F. Holden, a promi i 
nent coal merchant of central New 
York. Ee 
In politics Mr. Nottingham is a stab | 
wart Republican and a deep student of 
the political movements and questiong 
of the day. He has been solicited te 
become a candidate for nearly every 
political office in Syracuse, but hag. 
always refused, saying that he cannot 
be a lawyer and a politician at the same 
time. Mr. Nottingham belongs to 
Pilgrims’ Club of New York and Lone 
don, to the Lawyers’ Club of New York, 
the Citizens’ Club and Century Club of 
Syracuse, the Delta Kappa Epsilon and — 
the Phi Beta Kappa. He holds member- _ 
ship in the First Methodist Church and 
to a large extent co-operates in the 
work that is done in the name of charity 
and religion. In manner he is extremely” 
modest and unostentatious. 
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FTER bidding the members of 

the Maryland Bar Association 
welcome to New Jersey, Mr. Keasbey 
referred to the fact that Maryland and 
New Jersey have this in common — 





4An address delivered before the Maryland Bar 
Association at Cape May, N. J., June 30, 1911. 


The Courts and the New Social Questions’ 


By Epwarp Q. KerassBey, or THE New Jersey Bar 





that they were both proprietary colonies ~ 
and were both established with the pur- © 
pose of securing civil and religious lib- ~ 
erty under the control of legal authority; ~ 
both were organized after the pattern © 
of the government of England and both § 9 



































The Courts and Social Questions 


traditions of individual liberty expressed 
in East and West. New Jersey in the 
fundamental agreements. of the Pro- 
prie‘ors of the two provinces and in 
Maryland in the charter granted to 
Lor Baltimore. 


C »ntinuing, Mr. Keasbey said: 


T .ese declarations of the early adven- 
tur: s in Maryland and New Jersey are 
exa iples of the fact that the English 
seti crs of what has now become the 
Un ed States of America brought with 
the 1, and publicly affirmed as the funda- 
me tal law of the state in the new world, 
the principle which had become the heri- 
tay of Englishmen in their own country, 
th: the individual has rights which he 


is ntitled to have maintained against - 


th power of the government. This 
pr: iciple established in England as the 
re: ilt of the struggles between the bar- 
on. and the King, and afterward of the 
allance between the people and the 
King as against the barons, is without 
lecal guarantee against the power of 
Parliament wielding the whole power of 
the state. In this country, however, 
the declaration of this principle was em- 
bodied in the constitutions of the sev- 
eral states and of the United States, 
and has become the warrant for the 
authority of the courts to maintain the 
rights of the individual not only against 
executive officers; but also against the 
law-making power of the people exerted 
in the legislature itself. 

In our day it is the will of the people 
or the political majority that is kept in 
check by the courts in giving effect, 
under new conditions, to these consti- 
tutional provisions which had their ori- 
gin in the struggle of the people to pro- 
tect themselves against the power of the 
King. It is hard for the people to under- 
stand why they should be met with a 
phrase taken from Magna Carta when 
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they ask for a law limiting the hours 
of labor or providing for compensation 
to workmen injured by machinery in a 
factory. The need that is felt by the 
common man jist now is not so much 
protection against political oppression 
or the power of government officials as 
protection against the oppression of . 
long hours of labor and hard conditions 
of life. In the gradual shifting of the 
centre of the controlling power of the 
state we have come to the point where 
the voice of the wage earner is almost 
compelling in its demand for legislation 
in favor of his peculiar interests, for the 
protection of his personal safety, and 
the improvement of the conditions of 
living for himself and his family. De- 
mocracy has reached the stage in which 
the emphasis is not upon the need for 
the protection of the rights of the indi- 
vidual either with respect to person or 
property, but rather the satisfaction of 
the desires of whole classes for a larger 
share in the products of human activity, 
whether in property or in the enjoyment 
of all that life has to offer. 

There is intense and widespread sym- 
pathy with these aspirations of the work- 
ing men, and earnest and thoughtful - 
men and women have taken upon them- 
selves with passionate earnestness the 
cause of those who are oppressed by the 
conditions of modern industrial life. 
There has come a great reaction against 
the comfortable doctrine of laissez faire, 
and there is‘a prevailing conviction that, 
taking human life and conditions as 
they are, it is the duty of the govern- 
ment to do something to equalize con- 
ditions and to prevent the privilege and 
oppression which have been found to 
result from individual activity unre- 
strained. From out of a long period dur- 
ing which the laws and the judicial 
opinions were based upon a public opin- 
ion impregnated and dominated by the 
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idea of individualism, seeking the pro- 
tection of the rights and the promotion 
of the character and the happiness of the 
individual, we have come into a time 
in which the tendency and the progres- 
sive movement is toward the idea .of 
social welfare and the duty of the indi- 
vidual to strive not only for his own 
rights or even the development of his 
own character, but for the welfare of 
the community of human society. It 
has become a sort of religion, and reli- 
gion itself has shown the same tendency. 

This change in the tendency of pub- 
lic opinion did not take place until long 
after the beginning of the industrial 
changes which were caused by the intro- 
duction of machinery, but it was pro- 
duced by those changes and intensified 
by the rapid accumulation of industrial 
capital, and when it was found that 
individualism had failed to solve the 
problem of the new industrial life, men 
were ready to take a trial at least of 
some new plan. 

It is the contrast between the present 
social and industrial conditions and the 
public opinion of the present day, with 
those of the times when the words of 
Magna Carta were adopted in their 
fundamental agreements by settlers of 
New Jersey and inserted in the charter 
of Maryland, that makes it interesting 
and useful to enquire how and to what 
purpose these same words, used in the 
charters of King John and Edward III, 
are now applied by the courts in de- 
termining the rights of individuals as 
against the legislative powers of Ameri- 
can republics. 

Recent decisions on the hours of labor 
and on compensation for injuries to 
workmen have called forth earnest and 
indignant protest, not only from men 
speaking on behalf of the workingmen 
directly affected, but also and especially 
from men interested in the cause of 
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democracy, as asserting the right of 
people to control the government ; 
to make such laws as they think } 
best promote the general welfare. 


= 


On the part of some the protest 


made only against the mode of inte 


tation and application of the terms 


the Constitution. 
further appreciation of the social 


It is a plea for@ 


industrial facts, a better understanding 
of the real purpose of a constitution afd 
wider outlook upon the course of hump 
progress; but there are others that pag 


sionately insist that the obstacles to 


carrying out of the popular wishes shall 


be wholly removed, and they de: 


either that the Constitution be amen de ; 
or that the power of nullifying legisla 
tion by means of judicial decision shal 


be done away with. 


It is insisted that the courts, in decith 


ing questions arising under those claus 
of the Constitution which relate to p 
tection of liberty and property, onal 
to social and industrial questions, d 


trines which were formulated under the 


influence of the economic and 
opinions of a time that is past. Con 
plaint is made that judicial opinié 


based upon precedent tends to sta c 


still and does not keep itself info 


i 
he 


of new social and industrial conditions 


and the new conceptions of the right 
and duties of the individual and societ 
and of the relative importance of th 
rights of property and so-called humai 
rights. 


opinions of the courts are accepted with 


On purely legal questions the 


oy 

| 
€ 
3 
% 


out question, but when they involvé 


the decision of social or industrial prob 
lems they are challenged by students oI 
those subjects and by the people whom) 
they most nearly affect. 


On the other hand, the very fact tha 


the authority of the courts has bee 
brought in question has stirred up thos 


who appreciate the tremendous cor ‘ 


a © en ale TRI COHN ETT AR EP cc to fae oi sate 
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sequences that would follow from the 


breiking down of the protection af- 


forded by the courts under our Consti- 
tution to the rights of the individual 
wit!: respect to his personality as well as 
to \is property. This tendency of de- 
mocracy to throw off the obligation of 
arid constitution was earnestly con- 
der ned by Mr. Justice Lurton in his 


ad: ress to your association at your 


meting in Virginia last summer, and 
thee is no need for me even to remind 
yo.. of the propositions which he pre- 
ser ed or of the chain of reasoning by 
wh ch they were powerfully enforced. 

t is because the preservation of the 
ob gation of our Constitution is so im- 
po tant a feature of our government that 
th: seriousness of the struggle of democ- 
ra‘ y for greater freedom of legislation 
shuld be fully appreciated, and that it 
should be met in such a way as not to 
prejudice the minds of the people 
against the guarantees which our form 
of government pre-eminently has secured 
for the protection of the people, whether 
individuals or groups, against the arbi- 
trary exercise of power on the part of 
the governing power of the state, whether 
it be the king or the vote of a majority. 
The rights of individuals, or rather their 
immunities against the government, are 
substantially the same in all modern 
constitutional states, but in the United 
States alone is there an effective legal 
guarantee of those immunities against 
the government. In England the whole 
sovereign power of the state is in Parlia- 
ment, and there is no legal power to 
restrain Parliament from invading the 
‘ domain of the individual into which it 
is generally. recognized that the govern- 
ment should not penetrate. For the 
enforcement of this guarantee against 
the legisJature as well as the executive, 
we are indebted to the decisions of the 
courts in cases between parties on the 
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question whether or not an act of 
the legislature is in accordance with the 
fundamental law. How valuable this 
has been to us in the preservation of 
personal liberty and of the sense of 
justice as between the government and 
the individual we cannot too fully 
appreciate. During the whole. course 
of our history the courts have corrected 
the injustice done by ill-considered laws 
passed with the best intentions, and — 
there have been many times when the 
strong desire of a majority to accomplish 
a much-needed reform has led them to 
ignore the injustice of the incidental 
effect of the means they take to accom- 
plish it. There is no need for me to 
emphasize before this body of lawyers 
the importance of these constitutional 
guarantees, nor the duty of the courts 
to perform the onerous duty which the 
frame of our Constitution has imposed 
upon them. These guarantees are vital 
to our institutions and to the character 
of our people, and the duty of the courts 
in this respect is supreme. How they 
are discharging that duty will appear 
in their decisions, some of which I will 
refer to. 

What I wish to call attention to now 
is the fact that at the present time the | 
struggle over the obligation of the 
Constitution is concerned, not so much 
with the relation of the states to the 
federal government (though that ques- 
tion, with sides reversed, is still a vital 
one), as with the demand of democ- 
racy for freedom of action in dealing 
with changed conditions and new social 
and industrial problems. The provisions 
of the American constitutions, the inter- 
pretation and application of which are 
now. challenged, are those which -were 
adopted as a part of our heritage from 
the conquests of English freemen over 
the arbitrary power of an unlimited 
monarchy, and modern democracy chafes 
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at being held by fetters intended for 
the few rather than for the many, and 
they do clearly 
democracy in the 
America should not have the freedom 
of legislation which it has long since 
acquired under the British 
The restraining principles of the Ameri 
the 


not understand why 


Lnited States of 


monarchy 


can constitutions over which con 


test is now waged are found in the pro 
Visions of Magna Carta and the Statutes 
of Heary Tl and kdward LIL forbidding 


the rights of freemen to be taken of 


impaired except by the law of the land 


or without due process of law lt is 


out of these that have been developed 


now well established in our 
both 


the choctrime 


law, that statutes state and 


feleral, are imvalid if they arbitrarily 


deprive the individual of his property 


or of bie lherty of contract as well as 


the liberty of his person, and the re 


straint has been applied, not only to the 
executive, but also to the legislature 
itselt 

It is the 


ment, restricting the power of the states 


undet Fourteenth Amend- 
in the very language of these English 
charters, that most of the questions have 
arisen in which the courts have checked 
legislation 
adopted to modify individual rights in 
view of new social conditions and new 
conceptions of the relations of individuals 
to the social welfare. 

The recent 
especially in mind are typical of classes 
of decisions which have been severely 
criticized — were made in cases relat- 
ing to the hours of labor of certain 
classes of laborers or in certain kinds 
of employment, and to cases on the 
validity of statutes providing compen- 
sation to workmen for injuries arising 
from accidents in the course of their 
employment and without fault on the 
part of the employer. 


what is called progressive 


decisions which I have 
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One of these is the Baker 
New York, Lechner \. 
198 U. S. 645. The Appella 
and the Court of Appeals o| 
maintained the validity of 


Case in 
1 ork, 
i Vision 
w York 
statute 
nen of 
Clories 
of confectionery, and the Sup Coun 
of the States res cd sth 
decision, holding the statut be an 
liberty 
b our. 
teenth Amendment and not « se 
nde A the 
protect | public 
olfare. 
court 
Justice Peckham d com 
the Chief Ju e and 
Justices Brewer, Brown, and \! enna. 
‘tarlan 
istices 
lolmes 
wn, 
three 
differing views of the duty of th. courts 
in dealing with the effect of constitu. 
tional limitations upon legislation re 
stricting liberty of contract. ‘The ma 
jority opinion concedes that liberty of 
contract is limited by the police power 
and that the exercise of the police 
power is in the discretion of the legis- 
lature, but the judges are strongly im- 
bued with the ideas of the individualist 
theory of the duties of the state, and 
do not give full consideration to the 
actual conditions of modern industrial 
life, and find, as a matter of fact, that 
there is nothing in the case on which to 
base any reasonable opinion that the 
statute is an honest exercise of the 
police power. They hold that it is merely 
an arbitrary interference with individual 
liberty such as is forbidden to the 
states by the Fourteenth Amendment. 
Justice Harlan and Justices White and 


‘ 


limiting the hours of labor 
full awe in bakeries and ma: 
United 


arbitrary interference with | 


of contract guaranteed by 


tained as a bona exerci 


police power to 
health, safety, morals, or gener 
The opinion of the majority ot 
was read by 
curred in by 
Four judges dissented. Justic: 
read an opinion concurred in by 
White and Day, and Justic 
read a dissenting opinion of hi 
These three opinions expr 
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impressed with the results of 
vwnination of the conditions of 


errert os 


labor and refer to decisions of 
eme Court itself vo the effect 
lation of the pursuit of any 


moder 
the Su 
that \ 
track 
power 
utter! 
mann: 


business is within the police 
the they are 
nreasonable and interfere in a 
vholly arbitrary with the rights 
al the conclude that 
this ute the hours of 
bakeries is not invalid. Justice 
wes Clearly the change that has 
lace in social conditions and 
theories He “This 
ecided upon an economic theory 
large part of the country does 
ertain. Hf it were a question 
1 agreed with that theory | 
lesire to study it further and long 
naking up my mind. But I do 
ceive that to be my duty, because 
gly believe that my agreement 
greement has nothing to do with 
ht of a majority to enact their 


states unless 


tigen, and they 
regulating 
labor 
Holm 
take 
econ SAYS: 
case | 
whic! 
not « 
whet! 
shou! 
befor: 
not ¢ 
1 str: 
or di 
the 1 
opinion in law.” 

He insists that the courts should not 
let the meaning of the liberty of con- 
tract guaranteed by the Constitution be 
determined by the prevailing opinion 
of a particular period and says, ‘The 
Fourteenth Amendment does not enact 
Mr. Herbert Spencer’s ‘Social Statics.’ ”’ 

The diversity of opinion in the case 
arose, not out of any difference with 
regard to the duty of the courts to 
maintain the Constitution as the law 
of the land, and to enforce it against the 
will of the majority expressed in acts 
of the legislature, but out of differences 
between the judges in their information 
with regard to the effects of long hours 
of labor in bakeries and in their views 
with regard to the relations between 
the individual and society and the true 
limits of individual liberty. The ma- 
jority gave it a meaning which it had 
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acquired in a period of the prevalence 


phil mophy , and 


ol the incivedualist 
Mr. Justice Holmes took a longer view 
both backward and forward. He was 
thinking, perhaps, of the meaning ‘« had 
in the days of King John, as well as that 
which it was likely to have if the modern 
tendency toward the organic relation 
of the individual to the state should 
prevail 

There is an earlier case in the Supreme 
Court which shows how the decision of 
such questions is affected by the infor- 
mation in the mind of the Court with 
respect to the industrial conditions. 
Holden v. Hardy, 169 U.S. 366, 1898, 
was a case relating to the hours of 
labor of men of full age engaged in min- 
ing or smelting metals. A statute of 
Utah limited their labor to eight hours 
a day, and the Supreme Court in astrong 
and lucid opinion by Justice Brown 
(Justices Peckham and Brewer alone dis- 
senting) held that such a statute was 
within the police power of the state and 
was not an unconstitutional interference 
with the liberty of contract nor a denial 
of due process of law. “The fact that 
both parties are of full age and compe- 
tent to contract does not necessarily 
deprive the state of the power to inter- 
fere where the parties do not stand upon 
an equality or where the public health 
demands that one party to the contract 
shall be protected against himself.” 

This suggestion was not acted upon 
in the Lochner case, nor was there proof 
in that case of the conditions of modern 
industries by reason of which the work- 
man, because of the competition of other 
laborers and because the raw material 
and the tools are in the hands of others, 
is not on an equality with the employer 
in making contracts with respect to the 
length of his day’s work. 

There are later cases in the Supreme - 
Court relating to legislation limiting 
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the employment hours of women in 
laundries. The Supreme Court of Ore- 
gon had affirmed a conviction under 
such a statute, Muller v. Oregon (48 
Oreg. 452; 85 Pac. 855), and the 
United States Supreme Court sustained 
the decision (208 U. S. 412). There 
had been some decisions of state courts 
against the validity of such statutes, 
notably Ritchie v. People, 155 Illinois 
98, 40 N. E. Rep. 454, 29 L. R. A. 79. 
On the argument of the Oregon case in 
the Supreme Court the results of in- 
vestigations made in many countries 
with regard to the effect of long hours of 
work upon the health of women were 
presented to the court and American 
and foreign statutes with extracts from 
over ninety reports of commissioners 
and inspectors were submitted with the 
brief and are referred to in the opinion. 

Mr. Justice Brewer, who dissented in 
Holden v. Hardy, read the opinion of 
the court, and while reaffirming the 
general rule that the right to contract 
is a part of the liberty of the individual 
guaranteed by the Fourteenth Amend- 
ment, he said this liberty might be 
restricted in many ways by & state with- 
out conflicting with the provisions of the 
amendment, and it was held that because 
of woman's physical structure and her 
maternal function, and having in view 
not merely her own health but also the 
wellbeing of the race, the legislature 
might well be justified in restricting 
her power to contract with respect to 
industrial labor, and the conclusion was 
that a statute limiting her work in 
laundries to ten hours a day should be 
sustained. 

After this even stronger pressure of 
fact and argument was brought to bear 
upon the Supreme Court of Illinois, 
which had in 1895 vigorously condemned 
a statute restricting the work of women 
in laundries to eight hours a day. The 
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results of the investigation made by 
Miss Josephine Goldmark in the Oregon 
case were presented in the briefs and 
arguments of counsel W. C. Calhoun 
and Louis D. Brandeis, and upon the 
facts and arguments so presented the 
Supreme Court of Illinois refu-cd to be 
bound by its former decision, «nd held 
that the limitation of women’s work jn 
mechanical establishments to tn hours 
a day was not an arbitrary or wu :reason- 
able limitation upon women’s liberty 
of contract. The case was W.(. Ritchie 
Co. v. Wayman, 244 Ill. 509; “1 N.E, 
Rep. 695. 

In these decisions the quest.on was 
whether there were special co iditions 
by reason of which the legislation limit- 
ing the hours of labor could fuirly be 
said to have been an exercise of the 
police power for the  proteciion of 
public health, safety, or morals, and 
whether there was anything peculiar 
in the condition of the mine or of the 
bakery or in the position of women to 
justify special regulations affecting lib- 
erty of contract. Any general control 
of the right of a man to work was em- 
phatically denied, and the courts have 
firmly maintained that in the absence of 
special and peculiar conditions |legisla- 
tion limiting the freedom of grown men 
with respect to their hours of labor is 
unconstitutional. 

It is, however, strongly urged on 
behalf of the labor unions that modern 
industrial conditions make it reasonable 
that the hours of labor even of full- 
grown men when they are working for 
wages in manufacturing and _ similar 
establishments should be subject to 
limitation for the purpose of protecting 
them against overwork and underpay. 
There is a feeling openly expressed that 
in this and other instances the courts 
are permitting the industrial oppression 
of the people under the guise of the pro, 
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tection of their liberty, and bitter com- 
plaint is made that in maintaining the 
freedom of the individual workman to 
work as long as he pleases, the courts 
have mocked the man earning wages 
in the factory by offering him the 
phantom of a liberty the substance of 
which he cannot obtain because he is 
bound fast by his necessities to the 
relentless wheels of machinery kept in 
motion by the capitalist and can earn 
no more than living wages no matter 
how long he may work. 

How far this is true in fact depends 
upon what the actual conditions are. 
To a min who is his own master the 
control o! his hours of labor is intoler- 
able, bu' it is quite possible that in 
modern industrial conditions the legal 
liberty of workmen in certain industries 
is virtua! slavery, and that there is no 
ral liberty of contract in such case 
uiless the legislature gives the working- 
man some protection against the eco- 
nmic alvantage of his employer and 
the stress of his own necessities, and it 
may well be that the courts, without 
yielding in the least the vital principle 
that neither liberty nor property may be 
taken without due process of law or by 
the law of the land, may yet decide that 
the legislature may regulate the hours 
d labor more generally than they do 
now if the results of the experience and 
luther investigation should show that 
lng hours of labor for wages and under 
employers are injurious to the health 
and efficiency of the laborers, and so 
fect the public welfare. 

ltis, indeed, less likely that such pro- 
tection will be required by the individual 
ithe workers are highly organized, and 
te more effective the organization be- 
tomes, the less need is there of legisla- 
lve interference on behalf of the 
iMividual, and on the contrary this 
Mnciple of the Constitution must be 
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the more vigorously maintained for the 
protection of the individual against the 
tyranny of organized numbers. This 
is a tyranny quite as real as that of the 
ancient tyranny of kings and eternal 
vigilance against tyranny of any kind 
is still the price of liberty. The danger 
is a menace to independence of character 
and the self-respect and efficiency of 
the individual. It is to be hoped that 
we may never come into a time when, 
as suggested by a cartoon in Punch the 
other day, it would not be surprising 
that a man before deciding to be a 
soldier should ask, ‘‘How many hours 
do they have to fight?” 

Judicial decision on these questions 
of the hours of labor depends very much 
upon the views of the judges and the 
established public opinion as to what 
constitutes the liberty guaranteed by 
our Constitution, and as to what is the 
true line of division between the indi- 
vidual liberty and the power and duty 
of the state to protect the public health, 
safety, and morals, and to promote the 
general welfare. The boundary between 
the liberty of the individual and the 
police power of the state is an indeter- 
minate zone rather than a definite line. 
It is not for the courts to draw that 
line, but only to call a halt when the 
legislature has passed over the zone. 
It is for the legislature to decide whether 
the conditions call for the exercise of 
the police power and for the courts to 
protect individual liberty when it is 
unmistakably invaded. . 

The other decision which I have had 
in mind and which has called forth even 
stronger protest is that of the Court of 
Appeals of New York upon the Work- 
men’s Compensation Act.? 

A plan adopted in most of the coun- 
tries of Europe to relieve the working- 
men of the risks of modern industry, 


2Ives v. South Buffalo Ry. Co., 94 N. E. 431. 
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and of avoiding wasteful litigation and 
strife, has been declared to be impracti- 
cal in democratic America because it 
deprives the employer of his property 


without due process of law. The court. 


acknowledges the cogent economic and 
sociological arguments urged in sup- 
port of the statute, but it finds that 
when our constitutions were adopted 
it was the law of the land that no man 
who was without fault or negligence 
could be held liable in damages for 
injuries sustained by another, and says: 
“This statute imposes such a liability 
which was unknown to the common law, 
and we think it plainly constitutes a 
deprivation of liberty and- property 
under ,the federal and state consti- 
tutions unless its imposition can be 
justified under the police power.” The 
decision was that it cannot be so 
justified. 

This decision is regarded by many as 
the culminating injury done by the 
courts to the workingmen in a long series 
of decisions unfavorable to their inter- 
ests and throwing upon them risks they 
are unable to bear. It has been de- 
nounced in some quarters in unmea- 
sured terms and in others it has been 
condemned in earnest and temperate 
argument as a public misfortune and as 
‘a mistaken interpretation of the con- 
stitution which is, unconscjously, a 
futile attempt to fasten upon the werk- 
ingmen an unjust and intolerable burden 
from which all other civilized nations 
except one have relieved him.” 

Into this argument I cannot enter 
here. The decision is but another 
illustration of the conflict that has 
arisen between the people and the 
courts out of the efforts of the court 
to preserve the rights of individuals 
under the Constitution against the will 
of the majority expressed in legislation. 

The subject of the constitutional guar- 
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antee in this case is not liberty, by 
property. In the former case it was 
not the liberty of person plainly iitended 
in Magna Carta, but the liberty of con. 
tract which is a conception of modem 
commercial society. So also the ;roperty 
involved in this case is not the :vods or 
lands named in Magna Carta and jp 
the Constitution, but money paid as 
damages for an accident without fault, 
and the decision is that becaus: by the 
law of the land when the Con: ‘itution 
was adopted no such payment could be 
required, this is an immunity of the 
citizen protected by the Con-itution 
against the power of the state. On the 
other hand, it is insisted that tlere was 
and is such liability in maritime law by 
which the ship is made responsible for 
accidents to sailors in the course of the 
voyage, and that the state my well 
make it a condition of the carrying on 
of industries, at least in large establish- 
ments using machinery, that the in 
dustry shall bear the loss of accidents 
to men as well as to goods. It does not 
solve the problem, however, to _pert- 
sonify the industry. The real question 
is whether you may make a man pay 
for a loss that was no fault of his. You 
do so when you make a man liable for 
the acts of his servants although he has 
used due care in selecting and managing 
them, but that is a case ofimputed fault, 
and the law and even religion is familiar 
with that conception. In New Jersey 
and elsewhere there has been an attempt 
to avoid the issue by means of imputed 
consent, and the later statutes have pro- 
vided that both employers and em- 
ployees shall be presumed to consent 
to the plan of compensation unless they 
give notice that they will not. We, as 
lawyers, need not commit ourselves in 
advance upon a knotty question like 
this. It may become our duty to pre 
sent as strongly as we can the reasons 
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on one side or the other and to meet 
the reasons urged on the contrary part. 
It is doubtful if the decision against the 
validity of the statute can be sustained 
on the point taken by the New York 
Court of Appeals, that it was the estab- 
lished law when the Constitution was 
adopted that no man can be held liable 
without fault. The constitutional guar- 
antees of liberty and property do not 
require that the rules of law, even though 
of a fundamental character, shall remain 
unchanged. The common law itself is 
subject to be abrogated by legislation, 
and even the doctrine of vested rights 
which has grown up out of the constitu- 
tional guarantees of property, can hardly 
be extended so as to insure the un- 
changeability of established rules of 
law. It is only the rights of property 


that have been acquired under existing 
laws that are protected against subse- 
quent legislation. There is a taking of 
property in making a man pay for in- 


juries which were no fault of his, but 
it is quite possible that this liability 
may, without gross injustice, be made 
a condition of employing men to work 
for you under conditions of a certain 
character. It is the question of injus- 
tice that is at the bottom of the case, 
for it is the violation of accepted opin- 
ions as to what are the individual rights 
which the state is bound to respect, that 
is the duty of the courts to maintain. 
To the modern mind there is a sense of 
injustice in liability without fault and 
the modern law of torts is, as Professor 
Wigmore says, ‘‘A rationalized adjust- 
ment of legal rules to considerations of 
fairness and social policy,’* but this 
was not so at the beginning. “The 
primitive Germanic law,’’ in which our 
law of torts had its origin, “knew noth- 


*Wigmore on Tortious Responsibility, 7 Harvard 
Lew Rev. pp. 315-342, 383. Select Essays in 
Anglo-American Legal History, v. 3, p. 475. 


123 


ing,” as Professor Wigmore says, ‘‘of 
those refinements; it made no inquiry 
into negligence, and it based no rule on 
the presence or absence of a design or 
intent.” 

We cannot pursue the important 
questions involved in these statutes 
called the “‘Workmen’s Compensation 
Acts.” The pertinency of them in the 
present discussion is the fact that, like 
the statutes limiting the hours of labor, 
they involve the courts in burning social 
and industrial questions with property 
rights on one side and the interest of 
large masses of people on the other, and 
that they are examples of other popular 
movements which involve the same 
antagonism. 

One of the remedies suggested for 
judicial conservatism on such questions 
is the recall of the judges by popular 
vote. Such a remedy would impair the 
self-respect of the judges and the respect 
of the people for the courts. The very 
attempt to recall any public officer in- 
flicts upon him a personal disgrace before 
he has had an opportunity of being 
heard, and when applied to judges whose 
position compels them to keep silent, the 
proceeding is intolerable. It is admitted 
by its advocates that the plan is only a 
last resort and only to be insisted upon 
because the judges by their training 
and traditions cannot accept the new 
conceptions of liberty and property and 
the power of the majority to make the 
laws. 

The true remedy is rather for courts 
and lawyers to keep themselves in touch 
with the facts of life as they are; to 
know the conditions under which men 
and women work and to study with 
sympathy as well as with knowledge the 
facts which determine what sort of 
legislation is needed for the promotion 
of the public health, safety, and welfare, 
and so to understand what is in truth 
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the opinion of reasonable men on the 
question what is a bona fide exercise of 
the police power and not an undue 
invasion of individual liberty. The 
courts and the bar must understand 
also that there are steady and irresisti- 
ble changes in public opinion as to 
what constitutes property and what is 
the nature and what are the true limi- 
tations of individual liberty, and that 
public opinion firmly established must 
in the end become law. It is only by 
knowing actual conditions and recog- 
nizing established changes in the mean- 
ing of property and liberty that the 
constitutional guarantees of the essence 
of property and liberty can be fully 
maintained, and the importance of main- 
taining both these ideas is of the utmost 
importance for the development of 
human character. 

By public opinion I do not mean the 
vote of a majority, and I am fully con- 
vinced that individual liberty is of the 
essence of our institutions. To maintain 
the principle that there is a limit in 
republican government to the power of 
the majority to make the laws is one of 
the most valuable functions the courts 
have to perform. There is nothing in 
human government more important 
than the preservation of the sense of 
individual personality. This sense, which 
was almost crushed out under the Ro- 
man Empire, was given new life by 
Christianity. It was the whole power 
of the imperial idea that was withstood 
when Athanasius against the world 
maintained the doctrine of the divinity 
of Christ, which gave to humanity that 
sense of the dignity and value of the 
individual human soul which is the germ 
idea of universal democracy. This sense 
was preserved and intensified by struggle 
against the power of rulers and the oppres- 
sion of the powerful. It was expressed 
in Magna Carta by the feudal lords 
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themselves as against the King, although 
little thought was there then of liberty 
of contract with respect to the hours of 
labor. Laborers by the statute of Ed. 
ward III, from whose reign we have the 
phrase “‘due process of law,” were com- 
pelled under pain of imprisonment to 
work at the old wages for any man who 
might require them. The sense of indi- 
viduality was expressed again when Lord 
Coke, in his struggle with King James 
endued Magna Carta with sovereignty 
for the protection of British subjects 
under the laws of Parliament. The same 
sense of individual rights was strongly 
imbedded in the minds of our early set- 
tlers, and they expressed it in their quo- 
tations from Magna Carta in their 
charters and fundamental agreements. 
It was expressed again in the constitu- 
tions of the several states and in that of 
the United States, and finally it was de. 
clared in the Fourteenth Amendment in 
a clause limiting the power of the states. 
In all these there was the expression of 
the deep-seated sense that individual 
man had rights and immunities which he 
would not surrender to any government. 
This sense of individuality is the pro- 
duct of our religion and of the struggles 
of centuries for civil liberty, and it is as 
dear to men now as it ever was. It is 
of the utmost importance that it should 
be maintained though the struggle for 
civil liberty had ended in the supremacy 
of the people themselves and the cham- 
pions of the people are demanding that 
their government be unrestrained. 
We are fortunate in having by reason 
of our written Constitution and a chain 
of circumstances peculiar to ourselves 
found in the courts a means of defense 
against the danger of which we are 
warned by John Stuart Mill, the ty- 
ranny of ‘Society collectively over the 
separate individuals who compose it.” 


*Mill on Liberty, p. 15. 
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A law is not justified by the mere fact 
that it is the will of the majority, unless 
it is also such as to do injustice to none. 
There will be the greater need for judicial 
review if the movement for direct legis- 
lation should prevail. In such legisla- 
tion the purpose of attaining the princi- 
pal object overrides considerations of 
injustice in the details, and there will be 
the greater value in the restraining 
power of the courts. 

It is because of the great value of this 
power of our judiciary that the true 
position of the courts in our system of 
government should not be misunderstood, 
and that the confidence of our people 
in the judiciary should not be impaired 
through fear of undue exercise of power. 
The power of the courts to declare acts 
of the legislature invalid was not given 
to them in express terms, nor is it in- 
herent in the fact that the Constitution 
is written. There are nations having 
written constitutions in which such 
power is not recognized. That there 
was such a power, was not understood 
when our first state constitutions were 
adopted, and the case in which it was 
first declared was Holmes v. Walton, in 
New Jersey, in 1780. The power of the 
courts, though strongly asserted before, 
was not generally recognized until after 
the logic of it had been formulated by 
Chief Justice Marshall. The exercise of 
the power, as Prof. James Bradley 
Thayer pointed out, in his Essay on Con- 
stitutional Law,® grew out of the fact 
that in our colonies acts of the legisla- 
ture under written charters were sub- 
ject to judicial review by the Privy 
Council, and this power of judicial re- 
view was naturally assumed by our own 
courts when they came to deal with 
statutes not in accord with the new 
fundamemtal laws. That the legisla- 
¥ 
Pp. 


7 1 Essays."" By James Bradley Thayer, 
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tive and judicial powers must be kept 
distinct was one of the fundamental poli- 
tical doctrines of the time and there was 
no thought of usurping the functions of 
the legislature. 

It is the duty of the courts, however, 
to declare the law judicially in suits be- 
tween parties, and the Constitution, 
whether expressly made so or not, is the 
supreme law of the land. The inevit- 
able result is that the courts have the 
power, not merely to interpret the stat- 
utes, but also to declare that they have 
not the effect of law, and so it has come 
about that the courts have in effect a 
veto power over legislation if in their 
judgment it is contrary to the Consti- 
tution of the state or the United States. 
It was Mr. Justice Holmes that quoted 
to Prof. John C. Gray what Professor 
Bradley calls the sagacious remark of 
Bishop Hoadley, made nearly two cen- 
turies ago: “‘Nay, who ever hath an ab- 
solute authority to interpret any written 
or spoken laws, it is he who is truly the 
lawgiver to all intents and purposes, 
and not the person who first wrote or 
spoke them.’* This was said long before 
there was any question of the relation 
between the laws and the Constitution. 
The difficulty is inherent in all judicial 
power in the application of statutory 
law and the difference is only one of de- 
gree. The remedy lies in the attitude 
of the courts towards the power of the 
legislature, and we have assurance in the 
history of judicial decisior. in this coun- 
try that our courts fully appreciatz the 
peculiar responsibility that is thrown 
upon them in the exercise of judicial 
functions, when not merely the interpre- 
tation, but also the validity of acts of the 
legislature is to be determined by them. 
They fully understand the truth of 
what was said by Chancellor Waties of 


° Harvard Law Rev. p. 33, Mayer’s Legal Essays 
p. 33. 
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South Carolina, in 1812, that ‘‘the inter- 
ference of the judiciary with legislative 
acts, if frequent or on dubious grounds, 
might occasion so great a jealousy of this 
power and so general a prejudice against 
it as to lead to measures ending in the 
total overthrow of the independence 
of the judges and so of the best preserva- 
tive of the Constitution,’ and they have 
adopted the rule laid down by Chief 
Justice Tilghman in Pennsylvania, who 
said: “For weighty reasons it has been 
assumed as a principle in constitutional 
law by the Supreme Court of the United 
States by this court and by every other 
court of reputation in the United States, 
that an act of the legislature is not 
to be declared invalid unless the viola- 
tion of the Constitution is so mani- 
fest as to leave no room for reasonable 
doubt.’’® 

The accepted rule of the United States 
Supreme Court was expressed by Mr. 
Justice Day, in McLean v. Arkansas, a 
few years ago (211 U. S. 599), when he 
said: “If the law in controversy has a 
reasonable relation to the protection of 
the public health, safety, or welfare, it is 
not to be set aside because the judiciary 
may be of opinion the act will fail of its 
purpose or because it is thought to be an 
unwise exertion of the authority vested 
in the legislative branch of the govern- 
ment.” — 

That individual liberty includes lib- 
erty of contract with respect to labor as 
well as business has been settled beyond 
question by the decisions of the Supreme 
Court, but it is also the established doc- 
trine of the Court, said Mr. Justice Day, 
in this same case, that “the liberty of 
contract is not universal and is subject 
to restriction by the legislative branch 
of the Government in the exercise of 


7Adm'rs of Byrne v. Adm'rs of Stewart, 3 Des. 466. 
®Com. v. Smith, 4 Bin. 117. 








the police power to protect the safety, 
health, and welfare of the people. | 
is also true that the police power of th 
state is not unlimited and is subject ty 
judicial review and when exerted in a 
arbitrary or oppressive manner may kk 
annulled as a violation of the Const. 
tution.” 

The courts are not unaware of th 
changes in social and industrial condi. 
tions nor of the trend of thought towar 
collective action for the public welfare, 
They are willing to agree with Mr. Jus 
tice Moody, when in his dissenting opin. 
ion in the Employers’ Liability cases he 
said, ‘The economic opinion of judges 
and their views of the requirements of 
justice and public policy even when 
crystallized into well-settled doctrines 
of law have no constitutional sanctity," 
and while willing to bear the burden 
that is put upon them by the Constitv- 
tion, they appreciate the fact that it is 
not well that the legislature should 
shift upon the courts all responsibility 
for correcting the injustice involved in 
the ill-considered remedies attempted 
for the cure of public evils. 

While they keep in mind the principles 
clearly expressed in these decisions, the 
courts even in time of sharp conflict of 
social forces will not be likely to arouse 
jealousy of their power, and I think we 
may rest assured that, while leaving to 
the legislatures free scope to make pro- 
vision under new conditions for the pub 
lic health, safety, and welfare, the courts 
will preserve our ancient heritage of the 
immunity of the individual against ar 
bitrary power, whether of king or people, 
and of the right of every man to his 
liberty and his property, and so shall be 
maintained, not the rule of the majority, 
but the sovereignty of the organic state 
with the immunities reserved to the 
individual citizen. 
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Report of an Adjudged Case Not to be Found 
in Any of the Books 


By Witi1am CowPerR 


Wits Apopition sy J. B. Mackenzie 
or OscoopE HAL, BarristER-AT-Law 


[Our contributor has added verses of his own in order to fill up a gap in Cowper’s 
whimsical poem, and to report more fully the arguments of counsel. Cowper’s stanzas 
are here- printed in italics, the seventh being omitted, and the eighth concluding one 
being put at the end. Mr. Mackenzie is an old-time contributor to the Green Bag, the 
author of numerous verses and articles in volumes 14, 15 and 16. — Ed.|[ 


ETWEEN Nose and Eyes a strange contest arose, 
The spectacles set them unhappily wrong; 
The point in dispute was, all the world knows, 
To which the said spectacles ought to belong. 


So the Tongue was the lawyer, and argued the cause 
With a great deal of skill, and a wig full of learning, 
While Chief Baron Ear sat to balance the laws, 
So famed for his talent in nicely discerning. 


“In behalf of the Nose, it will quickly appear, 
And your lordship,” he said, ‘will undoubtedly find, 
That the Nose has had spectacles always in wear, 
Which amounts to possession time out of mind.” 


Then holding the spectacles up to the Court, 

“‘ Your lordship observes they are made with a straddle, 
As wide as the ridge of the Nose is; in short, 

Designed to sit close to it, just like a saddle. 


“Again, would your lordship a moment suppose 

(Tis a case that has happened, and may be again) 
That the visage or countenance had not a Nose, 

Pray, who would, or who could, wear spectacles then? 


“On the whole, it appears, and my argument shows 
With a reasoning the Court will never condemn, 
That the spectacles plainly were made for the Nose, 

And the Nose was as plainly intended for them.” 


MR. SERGEANT HEAD (OF COUNSEL FOR THE EYES), CONTRA 


The Head, Eyes’ true champion, did here interpose — 
Liberal his contempt for those arguments slim — 
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Hardy Tongue might the Court, him should never bull-doze. 
What, vox et praeterea nihil for him! 


He would first to my lord’s jurisdiction except; 
The Nose and himself being of kindred so close, 

Affection might warp his rich-stored intellect, 
Pestle Eyes in that mortar a somewhat vile dose. 


Owed the spectacles quite no insignificant debt 
To the Ears, which assisted to keep them in place; 
So, if Nose be their saddle, twas safe enough bet 
That, minus girth, they would slip from the face. 


Conceiving a suit by the Ears had been brought 
Against these utensils (perhaps to annoy meant), 
For injury claimed through the Nose to have been wrought, 
He defense would set up of a common employment. ‘ 
A ae 
They must hold, in this view, Ears and Nose, equal rank, 
Each being of the Eyes made a worthy auxiliar; 
So what has full oft turned an enemy’s flank 
Would scarce avail here — the respondeat superior. 


Discovering, then, anatomic propinquity 
(Itself ground sufficient to make out his plea) 

And — what he alleged before — use’s affinity; 
Nose, in brief, Tweedledum, and Ears Tweedledee, 


It must have to all grown amazingly clear 

(While none may the lore of that jurist impeach) 
That palpable interest Chief Baron Ear 

Will a judgment impartial by no means let reach. 


Every just code of law doth the maxim enshrine 
(Old it as the hills) Audi alteram partem; 
Helps greatly the rule parties’ rights to define, 
“Brakes put on your wheels,” cried the Nose. (“‘Oh, why start ’em’?”) 


From his clients should eyelashes never be clave, 

And if losers, they might be thus painfully amerced, 
Without a hard struggle their bacon to save, 

“Armed and well prepared’”’ e’en to submit to the worst. 


Dare one (with a fragment of conscience) assert 
Honor, value to be the sole heritage of Nose — 

Eyes cutting no ice, something vacuous, inert ? 
As well deem the foot just a family of toes. 
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Without Eyes to serve them, why spectacles’ use? 
(Fair samples he always would seek to provide), 
And minds would assuredly candor abuse, 
Which the steed gave the footing of him that should ride. 


Nose merely the agent; whose principal, Eyes, 
Habitually finding him, sets him to work. 

Could a staff the limbs’ concert venture despise — 
Th’ Essence’s worth in the Accident lurk? 


He, the Nose, might as faisly call on to admit, 

His own (the Head’s) share in the merit professed, 
As let him deny to the Eyes a bare whit — 

None but he of the whole physiognomy blest. 


For, unless wrought upon by the action reflex 
Impressed by the brain, all such adjuvants would 
Ne’er have roles to play, whether goggles convex 
Bridge the Nose, or concave — Matthew wear them or Jude. 


You, my Lud, in the cause then, at bar, must award — 
Whether point raised of ouster should fail or succeed — 

Eyes the post which, in Nature, they faithfully guard, 
Elevate o’er the Nose their kind succorer in need. 


So his lordship decreed with a grave, solemn tone, 
Decisive and clear, without one if or but, — 

That whenever the Nose put his spectacles on, 
By daylight or candle-light — Eyes should be shut. 





A Chapter from Old Greek Probate Law’ 


By Freperic EARLE WHITAKER, Pu.D. 
OF THE RuopE IsLtaAnp Bar 


UCIAN’S aviator, Icaromenippos, their wagons; the Egyptian farming; 
aerial ancestor of the Wrights and the Pheenician trafficking on the sea; 
Blériots, looking down from the moon the Cilician buccaneering; the Spartan 
on the nations of the classic world, says, flogging; and the Athenian fighting law- 
“I could see the nomad Scythians in  suits.’* Thus cleverly does the last 
*Recently Professor of Greek at Lehigh Univer- 


sity and sometime Fellow and Instructor in Greek *Lucian’s “Icaromenippos,”’ s. 771, par. 16, 
at Brown University. Jacobitz edition, vol. II. 
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great master of Attic wit, in almost 
Aristophanic vein, note the marked 
characteristics of these peoples at one 
fell swoop of generalization. And espe- 
cially well founded is the happy stric- 
ture on the Athenian’s darling weak- 
ness; for next to his love for fearless 
freedom of thought must be put his 
infatuation for litigation. 

In his ultra-enthusiasm in legal mat- 
ters, the Athenian sometimes adopted 
what are often accounted “‘modern im- 
provements,’”’ and some of these pre- 
vailing practices have been most per- 
tinently parodied by Aristophanes him- 
self, notably in his ‘‘Bird Town,” where 
one of the first visitors, following at 
full speed after the parricide, is a Law- 
Suit Hatcher, who “can’t dig’ but is 
willing to blackmail. In the ‘Wasps,” 
the disappointed juryman, Boss-Lover, 
holds a home trial of the dog ‘‘Sic-em,” 
which stole the green Sicilian cheese 
out of the kitchen, but is set free through 
the puppies brought into court, which, 
“whining, beg him off, entreat and weep” 
—a not uncommon though illegal mode 
of influencing the jury, but a means to 
which the great Socrates despised to 
resort even to save his life. 

These side plays and the sometimes 
asserted lack of respect for law on the 
part of the Athenian,—a failing, charac- 
teristic of every republic, ancient and 
modern,— find their set-off in the noble 
Apostrophe to Law by the old ruler in 
the tragedy which the critical Aristotle 
pronounced the most perfect play ever 
written — Sophocles’s ‘‘King CEdipus’’; 
as well as in the continuous belief and 
consistent action that looked to the 
popular law courts as the safeguard of 
the Athenian’s constitutional liberty 
and realized that the hope and redress 
of a free people lie in the possession 
and use of the courts of the land. Pro- 
bably at no period in the history of juris- 
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prudence has interest in legal matter 
been so intense and so generally founded 
on an intelligent and sympathetic appre. 
ciation of the vital connection betwee, 
national law and individual happines 
as in the days of Periclean Athens— 
the fifth century before Christ — and 
in the times immediately subsequent 
thereto. 

In no department of legal lore did 
the Athenian take greater interest or 
have a more human concern than in 
matters which related to instituting an 
heir or successor to the family estate, 
if we are to be guided by the mass of 
material that the ‘“‘Orators’’ have passed 
down to us in the cases in which 
they held retainers as “Speech-writers,”" 
The perpetuation of the race and the 
preservation of the home have always 
been dearest to the heart of man of all 
things human, and have made the regu- 
lations concerning marriage and inheri- 
tance the most important articles in the 
world’s legal codes. So that the legis. 
lation and litigation, the religious cus- 
toms and domestic ties — which can- 
not be successfully separated from any 
careful consideration of the different 
phases of Hellenic inheritance — may 
have a lively interest for the modern 
lawyer and layman, though the scene 
may be laid and the data derived from 
a period not so very many generations 
away from the time when folk-law was 
merged into the Law of the Land. 

Our modern civilization finds at hand 
two agencies for instituting an heir, the 
“last will and testament” and the legal 
fiction of adoption,— the latter method 
probably rarely resorted to, at this day, 
for the primary purpose of establishing 
a successor to one’s worldly wealth. 
We oftentimes “let the law make our 


*See author’s article in Popular Science Monthly, 
p. 371, April, 1910, on “The Trial of an Old 
Greek Corn Ring.” 











will,” however, and die intestate, but 
when we adopt, it isprobably not the 
motive of the individual nor the policy 
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a ppre- 
tween of the law to make an heir of the adopted 
Pinesg so much as to provide fathers and mo- 





thers for orphans and homeless children. 
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— and In this twentieth century after Christ 
quent the will is the common instrument which 





we deliberately employ for the purpose 
of instituting heirs, but the ancient 
Greek had recourse, as a rule, to the 
fiction of adoption to effect that very 
object, though enough instances of the 
use of the last will and testament occur 
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state, 
ss of in the cases from the Orators to show 
assed an established practice. 





From the day those priestly epigram- 
makers, the old Sanskrit philosophers, 
formulated that terribly clever dictum— 
“One of two things is true, either the 
man will leave the money or the money 
will leave the man” — anxious care for 
the disposition of worldly goods has had 
acontrolling power in the heart of man- 
kind. And though caste system and 
clan rights may have postponed its 
actual operation, the Last Will and 
Testament — even if sometimes in 










any 
ent an embryonic stage —is in the mind 
of man almost at the very dawn of legal 





history. At least from the time of the 
Athenian lawgiver Solon, the will was 
a legally approved means of instituting 
an heir, as is evidenced by the law in 
various cases, notably in the Second Ora- 
tion against Stephanos,* where the ora- 
tor Demosthenes held retainer as speech- 
writer for the sons of the noted banker 
Pasion, who was the J. Pierpont Mor- 
gan of his times. The old law therein 
quoted represents that “any citizen 
(with the exception of such as had been 











ng 
h. adopted when Solon became Archon) 
ur shall be at liberty to dispose of his own 





property by will, as he pleases, if he has 
no male children lawfully born; unless 


“Demosthenes, Or. 46 s. 1133. 
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his mind is impaired by lunacy or dotage, 
or by drugs or disease, or unless he is 
under influence of a woman or some 
illegal motive, or under constraint or 
durance.” This old law dating back to 
at least 600 B.c., with its detailed sug- 
gestions — and maybe invitations — 
for attacking a will, shows on its face 
that legal acumen and conserving of the 
family estate by will were by no means 
in their infancy. 

Although a will is simply the legal 
expression of the testator’s intention 
and no involved dissertation is called 
for here, a few extracts from the o'd 
Hellenic will, together with brief refer- 
ence tu some suggestive testamentary 
customs, may present a birdseye view 
of this phase of our subject sufficiently 
comprehensive for the present purpose. 

In any bequests under the old Greek 
will the great purchasing power of money 
must be taken into the reckoning, for 
ready money was scarce and it bought 
from ten to twenty times more than the 
same amount would to-day with us, vary- 
ing, of course, with the period and the 
state of the commonwealth. In Lysias® 
it appears that a too liberal allowance 
in the guardian’s account for the support 
of two boys, their sister, a man attend- 
ant and a maid servant was 1000 drach- 
mae ($180) a year, or a little less than 
fifty-four cents a day for the whole com- 
pany. Even when prices were higher, 
Demosthenes (while a minor), with his 
mother and sister and their necessary 
slaves, had an annual allowance of seven 
minae ($126), with the house in which 
they lived. These were the families 
of rich Athenians and the allowances 
per capita are estimated to be fully two 
sevenths higher in the lower rating than 
ordinary adults could live on in comfort. 
Ordinary interest in ordinary times had 





5Oration 32, s. 28. 
*Demosthenes, Or. 27, s. 36. 
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a minimum rate of twelve per cent, and 
thirty per cent was common on bottomry 
loans. Slave labor also tended to lower 
prices, so that the legacies left by rich 
Greeks must be interpreted with these 
comparative values prominently in our 
minds. 

The will of the rich manufacturer, 
Demosthenes the elder, father of the 
celebrated orator, as revealed in young 
Demosthenes’s suit against his guardians,’ 
sets forth a testament full of interest, 
both from the ancient and modern legal 
point of view. Among other provisions, 
the testator looked after the care of his 
minor children — young Demosthenes, 
seven years old at this father’s cecease, 
and his little sister, five years of age — 
and left large sums (for those days) to 
the three guardians appointed by will. 
The guardian, Therippides, was given 
the interest, income and use of one talent, 
ten minae, till young Demosthenes 
reached his majority; to the second 
named guardian, Demophon, was left the 
daughter, with a dowry of two talents’’® 
and to Aphobos, the third guardian nom- 
inated by the will, was bequeathed what 
mightseem to usa rather doubtful legacy, 
to wit: the wife of the testator, though 
there went with her a dowry of one 
talent, twenty minae, and the use of the 
mansion house and the furniture therein. 
These legacies absorbed one third of the 
wealthy manufacturer’s fortune and do 
not leave this celebrated will of history 
entirely within the realm of an em- 
bryonic instrument. 

Of striking similarity is the extract 
from the document that purported to be 
copy of the will of the rich banker, 
Pasion 2 

“This is the Will of Pasion of 
Acharnae. I give my wife Archippe 

7Demosthenes, Or. 27, s. 5 and Or. 29, s. 43. 

*About $2,000, though with a modern value from 


$20,000 up. 
*Demosthenes, Or. 45, s. 28. 





in marriage to Phormio and I give ty 
Archippe for her dowry the talent 
charged on land in Peparethus, the talent 
charged on land in Attica, a lodging 
house of the value of 100 minae and also 
the female slaves and jewelry and other 
things which she has in her custody in 
my dwelling house. All thes® things 
I bequeath to Archippe.”’ 

In Lysias’®, Diodotos, father of two 
sons and a daughter, also provides by 
will for minors and gives his wife with 
a dowry of a talent — possibly the same 
amount he received with her at his own 
marriage. 

The very wealthy and celebrated 
Athenian admiral Conon" bequeathed 
a talent and forty minae to a nephew, 
three talents to his brother, and by will 
also dedicated 5,000 staters (sixteen 
talents and forty minae) to the patron 
deities Athena and Apollo at the 
Oracle of Delphi; and still possessed 
an estate large enough to leave to his 
son a residue (‘‘the remaining things”) 
of over seventeen talents.!” These above 
extracts show that gifts were possible 
under the old Greek will and raise a sus- 
picion of anticipatory modernism in the 
work of the old Greek draftsman. 

Besides, signatures or seals of the wit- 
nesses appeared on the Greek will.!* In 
Demosthenes, both ‘‘the seals” of the 
testator and witnesses are mentioned, 
and the seal probably more than the 
signature (by handwriting) was the 
common mode of identification and of 
establishing the original attestation of 
the testamentary document. While the 
number of witnesses to the old Greek 
will varies in the extant data, no less 
than three witnesses — the number com- 


"Oration 32, s. 6 et seg. 

"Lysias, Or. 19, ss. 39 and 40. 

Anywhere from $180,000 to $360,000 at modern 
rates of interest, etc. 

8Tsaeus, Or. 9, s. 12 et aliter. Or. 7, ss. 1 and 2; 
Demosthenes, Or. 45, s. 17; Diogenes Laertius, 4, 
s. 44; 5, s. 57, etc. 
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mon today — appear, as in the 
will of the philosopher Lycon.“ One 
duplicate of the Theophrastus will had 
four witnesses and another duplicate 
of the same had five witnesses,!* while 
in the Oxyrhynchus papyrus!® seven 
seals appear, that of the testator and 
those of six witnesses. Whether the 
law fixed a minimum, or fancy or cau- 
tion dictated the number of witnesses, 
it certainly looks in some instances as 
though ampie provision was taken 
against any ordinary testator outliving 
all the witnesses present at the attes- 
tation function. And yet to-day the 
careful draftsman is increasingly apt 
to add at least one name to the 
number called for by statutory require- 
ment. 

The four witnesses to the will of 
Acusilaus” state that they recognize 
the seals which they had affixed to the 
original document, which in this instance 
is apparently an official copy given out 
to the testator for the purpose of adding 
a codicil. 

Isaeus, the celebrated testamentary 
expert and teacher of Demosthenes, in 
the case of Hagnon and Hagnotheus v. 
Chariades*— in which the genuineness of 
the soldier Nicostratos’ will is contested, 
— leads us to infer that, in general, wit- 
nesses were not told the contents of 
the will, and outside of illiterate testa- 
tors or those laboring under similar 
disabilities, there would, of course, 
appear to exist no particular reason 
why the ante-mortem secrecy in the old 
Greek will should not be as valuable to 
peace of mind as with us to-day. 

Not only were the witnesses present 
at the execution of the will and their 





“Diogenes Laertius, 5, s. 74. 

Diogenes Laertius, 5, s. 57. 

Oxy. Pap. 3, n. 494, about 156 A. D. 

"Oxy. Pap. 3, n. 494. 

See Wyse’s “Isaeus,”” Commentary, Or. 4, p. 387. 
%Tsaeus, Or. 4, s. 13. 
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names recorded in the instrument, but 
protection and precaution against frauds 
and accidents were taken and means 
devised to effect the testator’s intention 
that sometimes seem novel even to-day. 
Wills were oftentimes executed in dup- 
licate as a safeguard against loss or dis- 
appointed heirs who chanced to be not 
over-scrupuious. There were three ‘‘dup- 
licates” of the will of Theophrastus the 
philosopher,”® three of the will of Arce- 
silas"* and two of Diodotos’ will, one in 
the custody of Diogeiton and one in 
Diodotos’ own house.”? 

This duplication of wills and separate 
custody of the executed documents is 
among the novel suggestions advanced 
by a prominent New York draftsman 
and legal text-book writer in his latest 
work on wills?* and most certainly has 
the sanction of classical practice, as the 
above extracts from old Greek legal his- 
tory clearly reveal. That the custody 
must not only be separate but also trust- 
worthy appealed to the Athenian with 
his keen legal instinct fully as strongly 
as to our expert; for the Hellenic will 
was entrusted to the keeping of reliable 
persons who were responsible under the 
stringent laws regulating the contract 
of “‘Deposit.’’** So that between the 
hallowed temple vault for safekeeping 
and the comprehensive legislation that 
encouraged the individual custodians 
to a lively appreciation of their trust, 
the old Greek will enjoyed many of the 
advantages of our safe deposit box, and 
by the separate custody in vogue, 
avoided some of the temptations that 
this ordinarily useful adjunct of our 
banking institutions sometimes invites, 

Diogenes Laertius, 5, s. 57. 

2!1Diogenes Laertius, as above, by which authority 
Aristotle’s will is also quoted, 5, s. 12. 

*Lysias, Or. 32, s. 7. 

Remsen, “On the Preparation and Contest of 
Wills,” c. 1, p. 16, edition of 1907. 


34Tsaeus, Or. 6, s. 7; and Or. 9, s. 5; Demosthenes 
Or. 45, s. 19; Diog. Laert. 4, 44 and 5, s. 57. 





134 


especially when accessible to interested 
parties during the life or at the death 
of the testator. 

The will of Theophrastus, mentioned 
above, end with the names of the tes- 
tator, witnesses, depositaries, and in 
some cases the addresses of the wit- 
nessses. The conclusion is of interest 
and well worth quoting in connection 
with what has been noted above as well 
as from the fact that Theophrastus was 
the most distinguished philosopher and 
most popular teacher of the day, suc- 
ceeding his master, Aristotle, as head of 
the Lyceum, for the maintenance of 


Woonsocket, R. I. 
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which he provides in the body of the 
present “duplicate” will: 


His will, sealed with Theophrastus’s own ring, 
is deposited in copies: one with Hegesias, son of 
Hipparchus. Witnesses — Kallippus, Pelaneus, 
Philomelus, Euonymeus, Lysander of Hyba, 
Philon of Alopeke. The second (copy) Olym. 
piodorus has in his custody. The witnesses are 
the same. The other (copy) Adeimantus took 
but his son Androsthenes carried off. Wit. 
nesses — Arimnestus, son of Kleoboulus, Ly.- 
sistratus the Thasian, son of Pheidon, Straton 
of Lampsacus, son of Arcesilaus, Thesippus, son 
of Thesippus from the Potter’s quarter, and 
Dioscourides the Epicephisian, son of Dionysius, 
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By Dan C. Rute, Jr. 


HE Republicans in caucus put the name of Adam Reese 
On the Balleville township ticket for Justice of the Peace; 

But the Democratic voters wanted someone who would be 
A credit to the office, so they nominated me. 
And judging by the merits of the candidates selected, 
’Twas dollar bills to doilies I would be the one elected; 
The pre-election prophets, with my “stogies’’ making free, 
Would slap me on the back and say, ‘Hello, J. P.!” 


The meanest man in Balleville is Asher Tillingast 

Who for evil inclinations has Iscariot outclassed, 

And the blessed ties of friendship that loving hearts entwine, 
Don’t bind with diamond hitches old Tillingast’s to mine; 
So my astonishment was great when I perceived that he 
Was urging all the Balleville men to cast their votes for me. 
Before the caucus I had called old Tillingast a liar: 

Now he on my repentant head was heaping coals of fire. 


But Tillingast is just about as popular a fellow 

As is Jack Frost in autumn when the fruit begins to mellow; 
And man that’s born of woman is very apt to mix 

A lot of human nature with his local politics. 
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That’s why so many voters, with obtuseness unsurpassed, 
Deserted me because I was the choice of Tillingast; 


And that vile serpent, Tillingast, was smart enough to see 


The way for him to beat me was to ’lectioneer for me. 


So on account of Tillingast’s low-down, two-faced rascality 
Young Adam Reese defeated me by sixty-four plurality. 


But Tillingast received a shock conducive to repentance; 

And I therefor await in dread my undecided sentence 

Till Justice Reese has found in Swan the penalty at law 
Where Richard Roe has sorely smote John Doe upon the jaw. 
That’s what I did to Tillingast for his temerity 


Clyde, O. 


When he slapped me on the back and said, ‘Hello, J. P!” 
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By Louis H. WincH 


Cuier Justice oF THE Onto Circuit Court 









[Chief Justice Winch, speaking at the annual banquet of Ohio Probate Judges at Cleve- 
land, Jan. 9, advocated the “‘recall’’ of lawyers for incompetence. We heartily approve 
of the suggestion that there should be some means of re-examining the qualifications 
of a practitioner at the bar, and of suspending from practice those who are incompetent, 
as well as those who are dishonest or corrupt. In fact the evil of incompetence is at the 
present time more serious than that of dishonesty, because no available remedy for it 

















exists. — Ed.] 


AM in favor of the recall of in- 
competent lawyers. 

While the mistakes of incompetent 
judges are ordinarily corrected by re- 
viewing courts, there is no way of cor- 
recting the mistakes of incompetent 
lawyers. 

We can get rid of a dishonest or cor- 
rupt lawyer, but there is no way of 
getting rid df the incompetent lawyer, 
and the latter, ordinarily, does the most 
damage. 

This thought came to me during a 
recent examination of the merits and 
demerits of the Ohio code of civil 
procedure,. made for the New York 
State Bar Association at the request of 





Hon. F. L. Taft, President of the Ohio 
State Bar Association. I made up my 
mind that the Ohio code is about as 
simple and suitable to the purpose as it 
can be, but that, nevertheless, there is a 
vast amount of poor pleading. 

Take the case in Cleveland — with 
twelve common pleas judges, two of 
them spend all their time in hearing and 
deciding dilatory pleadings, motions, and 
demurrers. The same number of judges 
dispose of all the criminal business of 
the county. 

The time thus spent not only delays 
the cases in which the motions and de- 
murrers are filed, but puts back the 
entire docket many months. 
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Inability to draw good pleadings may 
be due to the lack of adequate instruc- 
tion in pleading and practice given in 
our law schools under the modern case 
system, or to the general fact that the 
requirements for admission to the bar 
have been too low in the past. Per- 
haps an apprenticeship in a lawyer’s 
office should be required before or after 
admission to the bar, so that the young 
man may learn the practical things of 
his profession before he is permitted to 
practise on his own account. 

I certainly favor lodging in our trial 
courts authority to suspend a lawyer 
from practice upon its appearing by the 
pleadings he files or his conduct at the 
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trial table, that he is incompetent. Arbi- 

trariness and prejudice of the trial judge 
can be guarded against by requiring 
him to refer the question of the lawyer's 
competency to a standing or special 
committee of the bar to re-examine the 
supposed incompetent lawyer, investi- 
gate his record, and report its findings, 
upon and in accordance with which the 
court shall act. If an unfavorable re- 
port is made, suspension should only 
be until passage of a satisfactory exami- 
nation. 

Criticism of the courts because of the 
law’s delays and the apparent failure of 
justice in special cases is due in very large 
measure to the incompetency of lawyers. 








OURTS and lawyers now make jus- 
tice a secondary consideration; they 
proceed on the theory that the rules must 
be adhered to even though the result is 
to bring the victory to the party who 
ought not to win; and they have built 
up fine theories of the law under which 
precedent must be followed to absurd 
conclusions. Precedents have accumu- 
lated, and the fecundity of the modern 
printing press seems to have no limit; 
so that law libraries with hundreds of 
volumes of decided cases must be de- 
pended upon for the purpose of finding a 
clue to the path through labyrinths as diffi- 
cult as those of ancient Egypt or Crete. 

Now I advocate a total and radical 
change. I would make it so that rules 
of pleading or procedure are of little 


‘From an address delivered before the Oregon 
Bar Association, Nov. 22, 1911. 








How to Simplify Procedure on Appeal’ 


By Jupce Cuarites H. Carey 








or no binding force. I would have it 
so that a plaintiff desiring to sue may 
file a notice that upon a certain day he 
will ask relief against a party, and when 
this notice is duly served the plain- 
tiff shall be entitled to his judgment 
unless the defendant demands a state- 
ment of the claim; but that this state- 
ment, if demanded and furnished, need 
be no more than a memorandum. The 
answer, like the claim, should be in- 
formal. It will be quite sufficient if 
it states whether the defendant wishes 
to contest the claim, except that if it 
is desired to offset, or to confess and 
avoid, this may be done. But there need 
be no formalities or niceties of lan- 
guage, and little attention need be given 
to the accuracy of any statement made 
on either side. There will be no place 
for motions or demurrers. .. . 
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I would have the court aim at ulti- 
mate justice, irrespective of anything 
in the pleadings or anything omitted 
from the pleadings. 

I would have the court take the evi- 
dence offered by the parties, but not 
be confined to this source of informa- 
tion. I would have the court, of its 
own motion, bring in other parties or 
hear other witnesses, adjourning the 
proceedings from time to time, if neces- 
sary, until the matter in controversy is 
thoroughly examined into. The courts 
should have power to inspect public 
or private records and documents, to 
appoint medical or other experts, to re- 
quire the party seeking relief to do or 
abstain from doing acts not necessarily 
referred to in the pleadings, and it 
should get at the kernel of the dispute 
and should see to it that no decision is 
made on such silly grounds, for ex- 
ample, as that the exemplification of a 
record is not exact, or that copies in- 
stead of originals are used where there 
is no question that the copies are accu- 
rate. 

This system relegates to the limbo of 
the past all the humbug about the dis- 
tinctions between law and equity plead- 
ings. It will allow parties to have re- 
lief, whether in law or in equity, and 
whether they have put the claims upon 
paper correctly or not. For no injustice 
can be done by abolishing formal plead- 
ings so long as the courts are enabled 
to protect against surprise, and to re- 
quire the parties to stand for justice. 

I suggest, therefore, that the judicial 
system of Oregon be so revised as to 
enable the supreme court to review an 
appealed case upon the original record 
and without printed abstracts or briefs, 
and at once. This will operate to dis- 
courage appeals that are taken for de- 
lay, and will enable the appellate court 
to dispense with written opinions upon 
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points that have already, in its judg- 
ment, been correctly decided, and where . 
no new principle or unusual features re- 
quire more careful examination and 
more elaborate expression of opinion. 

But, even if this important reform 
is not adopted in full, still it is not 
too much to demand that all formali- 
ties of appeals be abolished. A suitable 
bond or undertaking having been fur- 
nished, it should under any circum- 
stances be sufficient to lodge in the 
appellate court a copy of the judgment 
and the report of the trial, and the ap- 
pellate court should confine its deci- 
sion to the merits of the controversy; 
and if it finds that any evidence of im- 
portance has been omitted that could 
and ought to be supplied, it should re- 
ceive it, and it should affirm or modify 
the decision in accordance with ultimate 
justice, and without being bound by 
any technical rules whatever. 

These plans, it will be perceived, 
change radically the duties and func- 
tions of appellate courts. Printed briefs 
and abstracts will be no longer necessary. 
The courts will be courts of review with 
comprehensive powers sufficient to en- 
able them to dispose of the cases with- 
out returning them to the trial court, 
except in rare and exceptional instances. 
Instead of bills of exception to confine 
these courts to the consideration of 
certain errors in law cases that are 
claimed to have occurred on the trial, 
the appellate courts should be open to 
supplement the investigation made by 
the inferior court, with a view to reach- 
ing substantial justice; so that, if it 
appear that the trial judge eliminated 
subjects of inquiry that should have 
been gone into, or confined the inquiry 
where it should have been given wider 
scope, the appellate court should be 
free to go into these matters fully. 

Under this system the verdicts of 
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juries should be made as special find- 
ings upon definite questions submitted 
to them. All of the foolish practice of 
requiring a judge to instruct a jury 
upon nice questions of complicated law 
with such exactness as to give ground 
for new trial or a reversal of the 
judgment, if he has made a slip 
of the tongue, will be abolished, 
and with this change will go a great 
many of the most cogent objections 
to the efficiency of our courts of jus- 
ties. . .. 

The changes I suggest would be in- 
complete if not supplemented by others, 
less fundamental, but none the less 
necessary to enable, the courts to sim- 
plify their proceedings. .. . 

The fact is that our whole system 
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needs revision, and the changes should 
be first proposed by the bar. 

The judges administer the law as they 
find it. Popular criticism should be 
directed to the methods rather than to 
the judges, who ought not to be blamed 
for following precedent, when the whole 
superstructure of jurisprudence rests 
upon precedent as a foundation. 

I submit these suggestions with the 
hope that they will at least stir inter. Qver) 
est in the subject. Oregon has set — 
an example to other states in many pro- 
gressive lines. Here is a field that 
needs her labor. The Oregon Bar Asso- 
ciation ought to lead in these reforms, 
instead of waiting until they are forced 
by the people, who are impatient of the 
law’s injustice and the law’s delays, 





The Meeting of the New York State 
Bar Association 


° HE Reform of Procedure in the 

Courts of New York’ was the 
chief topic discussed at the thirty-fifth 
annual meeting of the New York State 
Bar Association, which met in the New 
York City Bar Association rooms in 
New York, Jan. 19, 20. 

The meeting was called to order by 
the president, Senator Elihu Root, and 
the morning session was taken up with 
reports of committees and other business 
of the Association. 

In the afternoon Senator Root de- 
livered the president’s address, his sub- 
ject being ‘Judicial Decisions and Pub- 
lic Feeling.” This address, which is 
one of the most timely and important 
documents for some time on the ques- 
tion of the recall of judges, endeavored 
to make clear the causes of popular 


impatience with the decisions of courts, 
and the reasons underlying the agita- 
tionf or the recall. Senator Root said in 
part: — 


SENATOR ROOT’S ADDRESS 


“There are several things to be said 
about this feeling. In the first place, it 
rests upon a misconception as to the true 
function of a court. It is not the duty of 
our courts to be leaders in reform or to 
espouse or to enforce economic or social 
theories, or, except within very narrow 
limits, to readjust laws to new social 
conditions. Undoubtedly every judge is 
bound to consider two separate elements 
in his decision of a case: One the terms 
of the law and the other the conditions 
of actual life to which the law is to be 
applied, and it is only by considering 
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both that the law can be applied in ac- 
ordance with its real spirit and intent. 









they But the judge is still always confined 
d be within the narrow limits of reasonable 
an to interpretation. It is not his function or 
amed [within his power to enlarge or improve 


or change the law. His duty is to main- 
in it, to enforce it, whether it be good 
or bad, wise or foolish, accordant with 
sound or unsound economic policy. It is 
important to have reformers and 
f.dvocates of all good causes and thought- 


































a ful and public-spirited citizens who are 
that [keenly alive to the defects in our system 
\sso- of laws and solicitous to find means to 
rms, fgcurethem. But the courts are excluded 
reed by virtue of the special duty imposed 
‘the upon them from playing any of these 
8, parts. Their duty is to maintain and en- 
force the law as it is at the moment, to 
interpret it in sincerity and truth under 
the sanction of their oaths and in the 
spirit of justice, to accept loyally every 
change made in it by the law-making 
power, but to stand firmly against any 
fattempt to ignore it or nullify it, except 
by the legitimate action of the popular 
rts, sovereign in its making of constitutions 
tae ot the legislative branch of the govern- 
in ment in its making of statutes in con- 
¥formity to the constitution.”’ 
PAPERS ON PROCEDURE 
sid A paper entitled ‘‘How Civil Procedure 
‘it Was Simplified in Connecticut” gave the 
“a views of Gov. Simeon E. Baldwin of 
of that state. 
to The first two papers treating of the 
ial Pic assigned for discussion were pre- 
w petted by C. Andrade, Jr., of New York 
‘41 |city, who considered “Commencement 
is of Action,” and George Gordon Battle 





and Joseph M. Proskauer of New York, 
who dealt with “Preparation for Trial 
and Trial Practice.” 

Mr. Andrade declared that the reason 
England and Canada are not demanding 















the recall is because English and Cana- 
dian taxpayers get justice instead of 
procedure for their money. He pro- 
posed that the Code of Civil Procedure 
and existing rules of court be abolished 
and replaced by a short set of rules 
substantially similar to the proposed 
equity rules of the federal courts. 

Messrs. Battle and Proskauer recom- 
mended that the present distinction 
between special and trial terms of court 
be abolished; that each judge be assigned 
to a numbered part of the court, and 
that from the time of the assignment 
of a case to a judge it should remain 
with that judge for all purposes, includ- 
ing trial, unless transferred by special 
order or after appeal. 

Other papers on procedure were 
“Judgment,” by Neal Dow Becker of 
New York; ‘“Appeals,’’ by Everett P. 
Wheeler of New York; and “The 
Practice in Surrogate’s Court,” by John 
P. Cohalan and Robert Ludlow Fowler 
of New York. Each state bar associa- 
tion in the United States had also been 
asked to request one of its members to 
furnish a paper showing the practice 
it its respective state, whether common 
law or statue law, its merits and de- 
merits. 





SECRETARY KNOX’S PAPER 


In the evening Hon. Philander C. 
Knox, Secretary of State, delivered the 
annual address. His speech dealt with 
“The Monroe Doctrine and Some Inci- 
dental Obligations in the Zone of the 
Caribbean.” The history of the incep- 
tion and growth of the doctrine was 
traced, and in the end a strong argument 
was made for the ratification of the 
conventions between the United States 
and Honduras and Nicaragua, now pend- 
ing before the Senate. 

The next morning, Henry A. Forster 
of the New York bar, and J. Newton 
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Fiero, dean of the Albany Law School, 
in papers dealing with ‘‘Satisfaction of 
Judgment in Supplementary Proceed- 
ings” and “Special Actions and Special 
Proceedings,’’ respectively, pointed out 
the same defects in too much clogging 
and repetition under existing procedure. 


PROCEDURE IN CANADA 


Mr. Justice Riddell of the King’s 
Bench of Ontario, speaking in the after- 
noon, vividly described the swiftness 
and certainty of procedure in Ontario. 
He said: “Our law says to a man 
who’s troubled with an_ irresistible 
impulse to murder: ‘I'll hang a rope 
up in front of your nose and see if that 
won’t help you inhibit your impulses.’ 
As a net result,’’ continued the speaker, 
“we're not troubled much with expert 
witnesses in Canada. In short, there 
are two ideas about the law: the old 
idea that it is not so important whether 
a man gets justice, but that the main 
consideration is that the cleverest hawyer, 
the lawyer best able to utilize the forms 
of the law, should win. The other idea 
— the one we hold — is this: Let a man 
get his rights above all; and if he gets 
justice, no matter if the record does get 
a shock now and then.” 


STOCK WITHOUT DOLLAR MARK 


The report of the Committee on 
Corporation Law — Francis Lynde Stet- 
son, Victor Morawetz and Louis Mar- 
shal — was entitled ‘Stock Without the 
Dollar Mark.” It advised the resub- 
mission to the Legislature of an amended 
law providing for the issue of the stocks 
of all corporations without any par value 
stated on the face of the stock. The com- 
mittee told of the introduction in two 
previous Legislatures of bills to carry 
out the plan and of their failure. It 
also announced it will cause a similar 
measure to be introduced in the present 
Legislature. The report was approved. 
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CONTINGENT FEES 


John Brooks Leavitt, chairman ri 
the Committee on the Abuses of 4 
Contingent Fee, submitted a Tepor, 
concurred in by four of the eight com. 
mitteemen, with three dissenting anj 
one not voting. The report urged th 
remedying of admitted abuses by repegl 
ing the legislative act of 1848, whid 
gave unrestricted permission to lawyey 
to bargain with their clients in respey 
of services. It provided, however, th 
clients be permitted to hire their attor. 
neys by the year if they desired to & 
so; or that, where unable, the cliey 
might pay his lawyer out of the proceeds 
of the litigation such sum as they might 
agree on after its collection, the cour 
awarding the amount in case of failur 
to agree. It was finally voted that “all 
agreements on contingent fees between 
attorney and client should by appropri. 
ate amendment of the existing law k 
made subject to the scrutiny and review 
of the court as to their reasonablenes 
when made.” 


JUDICIAL CANDIDATES 


The Committee on Selection of Candi. 
dates for Judicial Offices reported, 
through its chairman, Judge Richard L. 


Hand, asking instructions as to whether} 


its investigation and indorsement d 
judicial candidates was to be made only 
in the brief time between nominatio 
and election, as heretofore, or befor 
the nominations had been made. It 
was decided that the association should 
pass upon the character and qualifica 
tion of candidates before nomination. 
Fred W. Hinrichs asked that Governor 
Dix be visited by a committee to have 
him make the Loomis bill the subject d 
a special message to the Legislature. 
Mr. Hinrichs’s suggestion was adopted. 
The Loomis bill deals with the method 
of selecting candidates for judicial office. 
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WORKMEN’S COMPENSATION 


A spirited debate occurred on the 
subject of workmen’s compensation. 
Francis Lynde Stetson introduced a reso- 
jution making it the sense of the Asso- 
ciation that an amendment to the state 
constitution should be adopted, to the 
effect that nothing in the constitution 
should be construed to forbid the enact- 
ment of laws requiring the payment by 
employers of reasonable compensation 
to employees who are injured in their 
work regardless of who is to blame for 
the injuries. 

This resolution was referred to a com- 
mittee, which later asked the adoption 
of a resolution empowering the com- 
mittee to co-operate with a similar com- 
mittee of the City Bar Association, the 
joint committee to have the power, 
without consulting the Association, to 
recommend amendments to the consti- 
tution to the legislature. A storm of 
protest, led by William B. Hornblower, 
followed. Mr. Hornblower declared it 
was too great a power to give to any 
committee. An amendment was offered 
by Mr. Hornblower stripping the com- 
mittee of the power to recommend 
amendments. 

Paul Fuller said that workingmen 
all over the country were aroused by the 
situation and charging that inaction was 
another example of the delays of lawyers. 
He suggested that Mr. Hornblower offer 
a substitute resolution, but Mr. Horn- 
blower would not do this, so a vote was 
taken on the amendment. It was 
defeated by a narrow margin and the 
original resolution was then passed by 
a bare majority. 


Mr. Stetson, in recognition of the . 


opposition, then offered a _ resolution 
directing the committee to inspect all 
pending amendments to the constitution 
on the liability law and to help the 
Legislature with suggestions. 


THE CRIMINAL INSANE 


The proposal of changing the verdict 
in cases of the criminally insane from 
the present phrasing of “not guilty 
because insane” to the verdict of “guilty, 
but insane,” as in the English law, was 
urged by John Brooks Leavitt, Chair- 
man of the Committee on Proposed 
Legislation Relative to the Commit- 
ment and Discharge of the Criminal 
Insane. No action was taken on the 
report other than to authorize the com- 
mittee to confer with committees of 
other associations as to whether the 
existing law needs change. 

The Committee on Salaries of Federal 
Judges reasserted its recommendation 
of last year in favor of increasing the 
pay of such judges. The committee 
characterized the present pay as grossly 
inadequate, and several members pointed 
out that Congress itself had twice in 
recent years to be called upon to pro- 
vide financially for the widows and 
children of dead Supreme Court Jus- 
tices. 

Among the resolutions adopted was 
one embodying the appointment of a 
committee to investigate and tabulate 
the records of judges on the bench in 
New York —as to hours spent on the 
bench, the number of jury cases heard, 
the number of cases decided without 
juries, the percentage of convictions or 
judgments as compared to dismissals. 
The resolution was amended to include 
the percentage of reversals, and then 
adopted. 

The Committee on the Amendments 
of the Law in Respect to the Registra- 
tion of Titles also submitted its report. 


THE ANNUAL BANQUET 


The annual dinner was held at the 
Waldorf-Astoria on Saturday evening. 
Senator Root presided, and President 
Taft was the last speaker. 
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President Taft said: 


we are the handmaids of justice, then 
it falls upon us to defend our institu- 
tions when they are in danger.’”’ He 
then referred to the danger of making 
our Constitution ‘‘a mere liquid thing,” 
and to the recall of the judiciary. The 
President also said that to avert the 
harm of the people being misled, ‘‘you 
members of the profession should speak 
the truth that is in you and give the 
reasons for the truth that is in you.” 


“We are ap- 
proaching a crisis in this country. We 
need the bar, and we needed the bar 
when our government was founded. If 
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Other speakers at the banquet were 
Presiding Justice Almet F. Jenks of the 
Appellate Division of the second depart- 
ment, Ambassador Jean T. Jusserand, 
and Robert C. Smith, K.C., of Montreal, 

The officers elected for the coming 
year are as follows: — 

President, William Nottingham of 
Syracuse; Vice-Presidents, William G. 
Choate, James D. Bell, D. Cady Herrick, 
Francis A. Smith, Jerome L. Cheney, 
Michael H. Kiley, Richard E. White, 
Franklin D. Locke, and John F. Brennan; 
Secretary, Frederick E. Wadhams, and 
Treasurer, Albert Hessberg. 





Reviews of Books 


STIMSON’S LAW DICTIONARY 


A Concise Law Dictionary of Words, Phrases and 
Maxims; with an explanatory list of abbreviations 
used in law books. By Frederic Jesup Stimson, 
Professor of Comparative Legislation in Harvard 
University. Revised edition, by Harvey Cortlandt 
Voorhees of the Boston bar, author of ‘‘The Law 
of Arrest in Civil and Criminal Actions.’’ Little, 
Brown & Co., Boston. Pp. 346. ($3 net.) 

N marked contrast with the encyclo- 

pedic law dictionaries of which we 
have so many, Professor Stimson’s 
short work, correctly described as a 
glossary of law terms, is marked by a 
condensation which at first savors of 
incompleteness. Examination will show, 
however, that the vocabulary is very 
full, and probably as complete as one 
would desire, in spite of the brevity of 
the definitions. The strength of the 
original edition of 1881 lay in its skillful 
explanation and translation of Saxon, 
Latin, and French terms, giving the 
book a scholarly stamp. The reviser 
has added nearly two thousand addi- 
tional words, and he has done his work 
well. The dictionary will be of the 
greatest use to law students and law 


stenographers, but the lawyer himself 
will often turn to it with profit to 
refresh his memory, and for some pur- 
poses it will obviously serve him quite 
as well as a bulkier work. 





HALL’S CONSTITUTIONAL LAW 


Constitutional Law. By James Parker Hall, 
A.B., LL.B., Professor of Law and Dean of Law 
School, University of Chicago. LaSalle Extension 
University, Chicago. Pp. xiv, 375 + 82 (appen- 
dices and index). ($3 net.) 

HIS work is designed for the general 
student and general reader rather 

than for the law student, and is evidently 
intended to be used in university exten- 
sion classes. Whatever may have been 
the intention, the book is manifestly well 
suited to those beginning the study of 
the law of the United States Constitu- 
tion, and in need of a clear, rapid, 
logical survey of fundamental principles, 
conducted in a manner as little technical 
as possible. The author has done his 


work conscientiously, and his plan is 
commendable, owing to the lucidity 
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with which he sets forth principles in 
the light of their historical origin. If 
the law shall soon come to occupy a 
more important place in a liberal edu- 
cation, as we hope it will, Professor 
Hall’s is an exemplary type of the sort 
of legal text-book for which new methods 
of university instruction may eventually 
create a powerful demand. 


THE LAW IN SHAKSPERE 


Commentaries on the Law in Shakspere; with 
explanations of the legal terms used in the plays, 
poems and sonnets, and discussions of the criminal 
types presented. By Edward J. White, editor 3d 
edition of Tiedeman on Real Property, author of 
Mines and Mining Remedies, Personal Injuries 
in Mines, Personal Injuries on Railroads, etc. 
F. H. Thomas Law Book Co., St. Louis. Pp. 
xviii, 512-+ 12 (index). ($3.50 delivered.) 


HE lawyer who loves his Shaks- 

pere will get more pleasure than 
anyone else from this elucidation of the 
legal side of the Shaksperian plays. He 
will relish a book which assembles quo- 
tations relating to a given legal topic, and 
which clears up the meaning of obscure 
points — the average lawyer, for example, 
does not know that in the phrase 
“quillets of the law,” guillet is probably 
a contraction of quodlibet, and there are 
other terms which can be understood 
only in the light of legal history. The 
author draws on a fund of.many-sided 
information which does credit to the 
fullness of his knowledge and industry. 
At the same time, the book contains 
some inaccuracies of quotation, and 
the explanations are sometimes some- 
what verbose. The work has the merit 
of advancing beyond tradition in its inter- 
pretations of meanings otherwise ex- 
plained by Shaksperian scholars, but 
too high a critical standard must not be 
claimed for it— some of the opinions 
expressed are not altogether satisfactory. 
It has the merit, however, of treating 
the legal aspect of the plays more fully, 
probably, than has ever been attempted 
before. 
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STOREY’S REFORM OF LEGAL 
PROCEDURE 


The Reform of Legal Procedure. 
Storey. Yale University Press, 
Oxford University Press, London. 
(index). ($1.35 net.) 


R. STOREY, than whom no one 

occupies a position of higher esteem 
in the hearts of Boston lawyers, and who 
is an ex-President of the American Bar 
Association, delivered the substance of 
this book in the form of lectures at the 
Yale Law School in 1911. It is a read- 
able little volume, setting forth the 
problem of the law’s delays in a manner 
intelligible to the lay reader. The book 
discusses the evil, and the general means 
of remedying it, instead of addressing it 
solely to the task of outlining a definite 
program of reform. It deals largely in 
generalities, owing probably to the 
untrained audience for whom it was pre- 
pared, and the writer’s technical knowl- 
edge and ripe experience at the bar 
bear fruit only in some broad observa- 
tions. Much stress is laid, however, on 
the need of a higher standard of pro- 
fessional ethics, of a bench more care- 
fully chosen and wielding greater power, 
and of more competent legislation on 
subjects connected with the administra- 
tion of the law. 


SARCASTIC REFLECTIONS 


Reflections of a Lawyer. By Morris Salem, of 
the N w York bar. Published by the author. 
(50 cts.) 


O many topics are covered by Mr. 

Salem’s reflections that his brochure 
has a miscellaneous character, and an 
informality and variety which appeal 
to the interest of the reader. The 
matter is all drawn from the experience 
of a New York lawyer, and there are 
some rather cynical comments on actual 
conditions in the author’s field of prac- 
tice. There are some criticisms which 
will be heartily approved by those who 
desire to see an improvement in the 


By Moorfield 
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conditions of professional practice; but 
there are other observations which seem 
rather too embittered and not thoroughly 
candid. This attitude prevents the 
author from being a wholly trustworthy 
mentor on questions of professional 
ethics. The book, however, is enlivened 
by real wit of a sarcastic order, and 
sarcasm, when it is as keen as in this 
case, is one of the most potent and per- 
suasive forms of criticism. 





NOTES 


“The Constitutions of Ohio,’”’ edited by Prof. 
Issac Franklin Patterson, is of interest in connection 
with this year’s constitutional convention in that 
state. The full text of the two active and one pro- 
posed constitutions, of all amendments and pro- 
posed amendments, and of other fundamental docu- 
ments necessary to an intelligent understanding of 
the constitutional status of the state, has been 
included. (Arthur H. Clark Co., Cleveland, O., 
$3 net.) 

The Library of Congress has issued a tentative 
schedule of Headings and Cross-references for a 
Subject Catalogue of American and English Law, 
for the use of law librarians. The scheme, prepared 
under the direction of Edwin M. Borchard, Law 
Librarian of Congress, is designed for use in the 
Law Library of Congress and the Supreme Court, 
but the opinion is rightly expressed that it may be 
useful to other libraries. The scheme is inclusive 
and flexible, and seems likely to be adopted to any 
large law library. 

The Outlook's series of articles on the subject, 
“‘What’s the Matter with Business?”’ reflected the 
non-partisan views of leading men whose criticisms 
of the policy of the Government in dealing with 
corporations and the tariff are valuable. Mr. 
Roosevelt’s articles on leading issues of the day 
continue to make this magazine one of vital interest 
and weight. The admirable editorial policy of The 
Outlook makes it pre-eminently a magazine for pub- 
licists. And the lawyer who aims to be worthy of 
what is best in his profession has to be somewhat of 
a publicist as well as lawyer. 

The Report of the twenty-third annual meeting 
of the Virginia State Bar Association, held at Hot 
Springs, Va., August 8-11, 1911, contains: the 
annual address by the president of the Association, 
Judge George L. Christian of Richmond, on ‘‘Roger 
Brooke Taney’’; ‘‘Centralization vs. Decentraliza- 
tion,”” by Prof. R. C. Minor; ‘‘The Life and 
Character of Lord Brougham,”’ by A. W. Wallace 
of Fredericksburg; ‘‘Abolition of Jury Trials in 
Civil Cases,” by Walter H. Taylor of Norfolk; 
and “Progress Toward a Permanent International 
Court,”’ by Hon. Helm Bruce of Louisville. 

George H. Hull, whose book on “Industrial 
Depressions’’ has lately been published by F. A. 
Stokes Co., was the leader in bringing the Ameri- 
can Warehousemen’s Association to an agreement 
with the American Bar Association and the Ameri- 


can Bankers’ Association, on the uniform Ware. 
house Receipts Act. Working both with the 
warehousemen and the others, he showed that a 
law which would secure perfect protection for the 
banks in dealing with warehouse securities would 
also increase the warehouse business enormously, 
Throughout the conference on the form of the law, 
Mr. Hull was perhaps the most ardent supporter 
of Professor Williston, who had drafted it. 


BOOKS RECEIVED 


ECEIPT of the following new books is ac. 
knowledged :— 


Classics of the Bar: Stories of the World's Great 
Jury Trials and a Compilation of Forensic Master. 
pieces. V. 2. By Alvin V. Sellers. Classic Pub. 
lishing Co., Baxley, Ga. Pp. 321. ($2.) 


Claims: Fixing Their Values. By George F, 
Deiser, A.B., LL.B., of the Philadelphia bar, and 
Frederick W. Johnson, formerly Assistant General 
Claim Agent. McGraw-Hill Book Co., New York 
and London. Pp. 140+ 18 (index). ($2 net.) 


A Retrospect of Forty Years (1825-1865). By 
William Allen Butler. Edited by his daughter, 
Harriet Allen Butler. With portraits and illustra- 
tions. Charles Scribner’s Sons, New York. Pp, 
xviii, 388+ 52 (appendix and index). 


The Law of Personal Injuries, and incidentally 
Damage to Property by Railway Trains; based on 
the statutes and decisions of the Supreme Court 
and of the Court of Appeals of Georgia. By John 
L. Hopkins. Revised and enlarged edition, 2 v. 
Harrison Co., Atlanta, Ga. V.1, pp. xvi, 772; v.2, 
pp. xv, 644+ 68 (table of cases) +58 (index). ($12 
net.) 


A Digest of English Civil Law. Edited by Ed- 
ward Jenks, M.A., B.C.L., of the Middle Temple, 
Principal and Director of Legal Studies of the Law 
Society, formerly Fellow of King’s College, Cam- 
bridge. Book III, Law of Property. By Edward 
Jenks. Butterworth & Co., London; Boston Book 
Co., Boston. Pp. xlii, 122+9 (index). ($1.25 met.) 


International Arbitration and Procedure. By 
Robert C. Morris, D.C.L., of the New York bar, 
counsel for the United States before the United 
States and Venezuelan arbitration of 1903, lecturer 
on international arbitration and procedure at Yale 
Law School, 1904-1911, counsel to the American 
Peace and Arbitration League. Yale University 
Press, New Haven; Oxford University Press, Lon- 
don. Pp. 178+ 60 (appendix and index). ($1.35 
net.) 


The Law of Criminal Libel; a treatise on libel 
as a Criminal Offense, embracing the substantive 
law and the procedure and practice in prosecutions 
by criminal information and indictment at common 
law and under the Canadian Criminal Code. By 
John King, M.A., K.C., of Osgoode Hall, Toronto, 
lecturer to the Law Society of Upper Canada, au- 
thor of ‘The Law of Defamation in Canada,” 
“The Law of Contempt,” editor of the Canadian 
cases in the Cyclopedia of Law and Procedure, etc. 
Carswell Co., Ltd., Toronto. Pp. xxiii, 381 +18 
(index). ($5.) 
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Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Administration of Criminal Law. ‘The 
Public Defender: The Complement of the Dis- 
trict Attorney.” By Robert Ferrari. 2 Journal 
of Criminal Law and Criminology 704 (Jan.). 

The author makes an unusually forceful and 
persuasive plea for the installation of the public 
defender. 

“The establishment of a public defender’s 
office would bring about splendid results, humani- 
tarian and financial. There would be less delay 
in the trial of a case; prisoners would remain in 
jail a shorter time, and out on bail during a 
shorter period of torture. This for the benefit 
of both guilty and innocent. But the innocent 
would regain their liberty sooner and the guilty 
would be convicted sooner. Both would get a 
fair trial, and the thousand and one complaints 
now heard would vanish into thin air. From 
the point of view of the community it would be 
advantageous because justice would be less 
expensive to measure out, since smaller delays, 
shorter trials would be the rule; and the expe- 
dition, the certainty and the fairness with which 
the law worked would breed a higher respect for 
law.” 


The question, in our judgment, is one solely 
of ways and means. There is no question of 
principle. The accused should be afforded the 
same protection by the state as the accuser; the 
activity of the state should seek ,not to convict, 
but to do justice. If the instrumentality of the 
public defender is not the best means of realizin 
this principle, what other method is available 


Child Labor. ‘The Twentieth Child.” By 
Rheta Childe Dorr. Hampton-Columbian, v. 27, 
p. 793 (Jan.). 


“In all the Northern states the employment 
of children under fourteen in factories, mills or 
mercantile establishments is forbidden. Their 
employment at fourteen, in most states, is con- 
ditional on their ability to read and write... . 
The Southern states lag behind, although in 
every state some kind | child labor legislation 
has ‘been fought through the legislature. . . . 
The usual age for beginning work — legally — 
in the South is twelve.” 


Constitutionality of Statutes. ‘‘The Al- 
leged Usurpation of Power by the Federal 
Courts.” By James B. McDonough. 46 
American Law Review 45 (Jan.—Feb.). 

The author’s contention is that no power has 
been usurped in deciding acts of Congress void. 

Conveyances. ‘Buying a Piece of Land.” 
By Edward W. Faith. 46 American Law Review 
60 (Jan.—Feb.) 

Pointing out defects in laws relating to pur- 


chase of real estate, which defects may be 
remedied by legislation. 


“The United States Stee} 
Quarterly 


Corporations. 
Corporation.” By Edward Porritt. 
Review, v. 216, no. 430, p. 177 (Jan.). 

An historical account of the United States 
Steel Corporation, of interest mainly as a thor- 
oughgoing statement of facts. 

ills. 


Covenants. See Monopolies. 


Criminal Procedure. See Administration of 
Criminal Law. 


Criminology. “Lombroso’s Theory of 
Crime.’”’” By Charles A. Ellwood. 2 Journal 
of Criminal Law and Criminology 716 (Jan.). 

“‘Lombroso’s theory of crime was a completely 
biological theory, into which, especially in the 
later years of his life, he attempted to incorporate 
the social and psychological factors which are 
also maifestly concerned in production of crime. 
Lombroso believed, in other words, that the 
criminal was essentially an organic anomaly, 
partly pathological and partly atavistic. e 
social causes of crime were at most, accordin 
to Lombroso, simply the stimuli which aa 
forth the organic and psychical abnormalities 
of the individual. While the removal of the 
social causes of crime constitutes the immediate 
practical problem before criminologists, accord- 
ing to Lombroso, because they are the exciting 
causes, yet the ultimate roots of crime lie in 
the atavistic and degenerate heredity of the 
born criminal and the criminaloid, and only the 
extirpation of these ultimate sources of crimin- 
ality can afford a final solution of the problem 
of crime. 

“In this organic or biological view of crime, 
Lombroso was, of course, in harmony with that 
biological monism which characterized much of 
the thought of the latter years of the nineteenth 
century. The psychological and social defects 
of the criminal are traced by Lombroso in every 
case to organic causes.”’ 


See Penology. 


Direct Government. ‘Judges and Prog- 
ress.’ By Theodore Roosevelt. Outlook, v. 100, 
p. 40 (Jan. 6). 

“When I was President... Mr. William 
H. Moody, afterwards Justice of the Supreme 
Court, ... called my attention to the first 
essay in Professor Thayer’s book of ‘Legal Es- 
says’ on ‘The Origin and Scope of the American 
Doctrine of Constitutional Law.’ Nowhere eise 
is there a clearer statement both of the advan- 
tage of conferring upon the courts the power that 
they possess under our system and also of the 
further fact that unless that power is wisel 
exercised it must inevitably be restrained. It 
is, I believe, an advantage to have fixed in the 
Court the power to state that a legislative act 
is unconstitutional; but only provided that the 
power is exercised with the greatest wisdom and 
self-restraint. If the courts continue to use it 
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with the recklessness that has too often been 
shown in the past, it is also inevitable that 
efforts will be made to amend or abolish it.” 

English Law. ‘‘The Value of Modern 
English Decisions to the American Lawyer.” 
By Edwin S. Oakes. Case & Comment, v. 18, 
p. 438 (Jan.). 

“This, then, is the practical value of modern 
English case law to the American lawyer, thac 
it furnishes him with an interpretation of the 
common law in the light of modern conditions, 
to which his courts lend an attentive ear; that 
it points the way to the solution of the novel 
questions that are the outcome of these condi- 
tions; that it is constantly dealing with the 
same questions as are arising in his own courts; 
that it aids in, and sometimes controls, the con- 
struction to be placed upon borrowed legis- 
lation; and last, but not least, more than giving 
him mere decisions, it helps him to attain that 
wider horizon and comprehensive grasp of 
amen which distinguishes the well-equipped 
awyer from the shallow empiricist.” 

A feature of this article is the valuable cita- 
tions of parallel English and American decisions 
covering similar points of law. 

Evidence. See Expert Testimony, Procedure, 

Expert Testimony. ‘‘Expert Testimony.” 
By Albert S. Osborn, author of ‘‘Questioned 
Documents.” Fair Play (New York), v. 1, pe 
11 (Jan. 13). 

Mr. Osborn proposes that Official Expert 
Witnesses shall be appointed by the Courts, to 
serve for ten years, who may be designated to 
act for the state or for either party in any trial, 
and whose fees when paid by the state shall be 
determined by the presiding judge. 

“Such a law would put the reform entirely 
into the hands of the courts and would certainly 
lessen some of the abuses. It would attract 
good men, if they were well paid, and would 
tend to clip the wings of the pretenders. There 
are those who would bring about reform by mak- 
ing all experts testify for merely nominal fees; 
the truth is that the good men are not paid 
enough, and the fakirs are paid too much if paid 
anything.” 

General Jurisprudence. ‘Democracy and 
the Common Law.”’ By Roscoe Pound. Case 
& Comment, v. 18, p. 447 (Jan.). 

“Jurists of the eighteenth century believed 
that there were first principles of law inherent 
in nature, and that these principles were dis- 
coverable by deduction as necessary results of 
human nature. They conceived it to be their 
task to discover these principles, to deduce a 
system from them, and to test all actual legal 
rules by them. But, as has always been true 
when men have held absolute theories of this 
sort, the supposed principles flowed in practice 
from one of two sources. On social, economic, 


and ethical questions, nature was always found 
to dictate the personal views of the individual 
jurist as they had been fixed by education, 
class interest, and association with others of 
his class. On legal questions, nature was found to 
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dictate for the most part the principles of lay 
with which the individual jurist was familia, 
and under which he had grown up. Thus, fo 
the Continental jurist, natural law meant for the 
most part an ideal development of the rinciples 
of the Roman law, which he knew ps studied: 
for the common-law lawyer, in the same way, it 
meant an ideal development of the principlg 
of the common law. The past generation of 
lawyers, brought up on Blackstone, learne 
this mode of thinking as part of the rudiment; 
of legal education. More recently, our histor. 
cal legal scholarship, assuming that all of oy 
legal system is at least implicit in the reports 
of the sixteenth and seventeenth centuries, if 
not in the Year Books, has given us a natural 
law upon historical premises. Hence scholar 
and lawyer concurred in what became a thor. 
oughgoing conviction of the nineteenth cep- 
tury lawyer, that at least the principal dogmas 
of the common law were of universal validity 
and were established by nature. .. . 

“We may have confidence . that the 
common-law ideas of making and applying law, 
and of the supremacy of law will prevail in 
the end. But we must not hope to save the 
absolute theory of law, the theory that the main 
rules and dogmas of ninteenth-century Amer- 
can common law have been intrenched in our 
institutions, or are ordained by nature. Such 
a theory, and it has been maintained and put 
in force too often in the immediate past, is 
comparable only to the stout resistance of Coke 
to the rise of the court of chancery, and the 
proposition of Holt to the law merchant. Un- 
happily like notions of finality have been held 
by some of the great lawyers of all times, in 

riods of growth. Nor have such notions 
ee confined to the conservative lawyer. It 
is impressive to recollect that Thomas Jeffer- 
son stood for limiting the reception of the 
common law to the first year of George Ill, 
because it would ‘rid us of Mansfield’s inno- 
vations!’ Happily the common law has always 
pone too vital to be confined by such theories. 

uch as we are bound to resist the attempts 
to deprive our courts of what little independence 
remains to them, and to make them mouth- 

ieces of the will of the majority for the time 

ing, instead of oracles of reason, we must 
likewise oppose the notion of finality, the idea 
that the main dictates of legal reason for all 
time have been set forth fully and completely, 
leaving to us but a few dry details of applica- 
cation wherever we encounter it. The common 
law is in quite as much danger from the latter 
as from the former.” 


Gifts. ‘How Far Interests Limited to 
Take Effect ‘When Debts are Paid’ or ‘An 
Estate Settled’ or a ‘Trust Executed and Per- 
formed’ are Void for Remoteness.” By Albert 
M. Kales. 6 Illinois Law Review 373 (Jan.). 


When gifts in this form are void for remote 
ness is discussed, with some important distine- 
tions which preclude a simple solution of 
problem presented. 


Government. ‘The Constitutional History 
of Canada.” By Justice William Renwick 
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Riddell. 46 American Law Review 24 (Jan.— 


Feb.). 

“It is plain, I venture to think, that those 
who framed the Constitution of the United 
States had not that perfect trust in the wisdom 
of their ple and their descendants of which 
we so often hear... Using the word ‘con- 
stitution’ in the sense in which it is used in the 
United States, the constitution of Canada may 
be described by a parody of the famous chapter 
on the snakes of Ireland, “There are no snakes 
in Ireland.’ Our constitution is not only in 
theory, but also in fact similar in anes to 
that of the United Kingdom, and there parlia- 
ment can do anything that is not naturally im- 
possible.” 

See Direct Government, Legal History. 


Interstate Commerce. ‘The Right to En- 
gage in Interstate Transportation, etc.” By 
Frederick H. Cooke. 21 Yale Law Journal 207 


(Jan.). 

“Most lawyers would doubtless be consider- 
ably surprised at an intimation that there is 
any doubt of the soundness of the proposition 
that a foreign corporation, railroad or other, may, 
under any conditions, without the permission 
or against the will of a state, exercise the privi- 
lege of eminent domain within its territory. 
And, as a matter of authority, this proposition 
does seem fairly well established, even as applied 
to a corporation engaged in interstate trans- 
portation. Indeed the point seems to have 
usually been regarded as too obvious to require 
extended discussion. 

International Law. ‘Report of the Com- 
mittee on International Law of the American 
Bar Association.” By Charles Noble Gregory. 
21 Yale Law Journal 193 (Jan.). 

The report makes this sole observation on the 
sera of the pending treaties with Great 

ritain and France: ‘The proposed treaties 
have met with official and popular approval upon 
both sides of the Atlantic, and like treaties with 
Germany and Japan are mentioned as more than 
probable.” 

International Law of War. “The Moslem 
International Law.’’ By Syed H. R. Abdul 
Majid. 28 Law Quarterly Review 89 (Jan.). 

“Compared with some of the war practices of 
the contemporary Franks, those of the Saracens 
were most merciful. Conquered monarchs, such 
as Kahine of Barbary or Dastaro of Sind, were 
indeed put to death; rebels were cruelly handled. 
beheaded or impaled; but such harsh sentences 
were confined to important personages, the 

eneral mass of the people being treated by the 

racens with peculiar mildness. The heavier 
‘contribution of blood’ or ransom from the 
sword was exacted only when terms for peaceful 
settlement were refused, and slaughter was 
resorted to only when actual forcible resistance 
was offered.” 

“Article 23 (h) of Hague Convention, No. IV 
of 1907.” By T. E. Holland. 28 Law Quarterly 


Review 94 (Jan.). 
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The clause prohibits the commander of an 
invading force “‘de déclarer éteintes, suspendues, 
ou non recevables en justice les réclamations 
privées des ressortissants de la Partie adverse.”’ 
Continental writers place a much broader con- 
struction than the British Government and 
Judge-Advocate General Davis on this clause. 
Professor Holland favors its suppression from 
the Réglement as void for unintelligibility. 


Legal History. ‘The History of Majority 
Rule.” By Th. Baty, LL.D. Quarterly Review 
v. 216, no. 430, p. 1 (Jan.). 


“The most rational and direct explanation of 
its rise is that like other superstitions it was 
cradled in uncritical carelessness, and brought 
to its modern pitch of luxuriant rankness through 
indolence. Never deliberately or of set purpose 
adopted as a political principle, it has drifted 
into a casual acceptance through loose political 
thinking.” 

“The Reception of Roman Law in the Six- 
teenth Century, II.” By W. S. Holdsworth: 
28 Law Quarterly Review 39 (Jan.). 


“France, in the pays des coutumes, and England, 
retained their old customary law. But it was 
not pure customary law. In both cases the 
customs had been reshaped and restated by men 
who had come under the influence of the school 
of Bologna. This reshaping and restatement 
saved them from destruction. They were made 
at once more precise and more complete, and 
therefore more capable of continuing to guide 
the life of a changing state. In the thirteenth 
century the influence of Roman law upon Eng- 
lish law and upon the analogous French custom- 
ary law was not dissimilar. Bracton and Beau- 
manoir could have read and appreciated one 
another’s books. But after the thirteenth cen- 
tury the two countries went their several ways. 
While the French customary law continued to be 
administered by lawyers of the type of Bracton, 
the English common law was shaped by men 
whose legal training was of a very different kind. 
Thus all through the fourteenth and fifteenth 
centuries the French customary law experienced 
a gradual infiltration of Roman principles and 
Roman ideas — ‘an intelligent Reception.’ . . . 
It is for this reason that English lawyers from 
the thirteenth century onwards have been in- 
clined to exaggerate the prevalence of Roman 
law on the Continent. Our law is so un-Roman, 
our minds are so unaccustomed to the concepts 
of Roman law, that we can with difficulty dis- 
tinguish varying shades and gradations in the 
extent of the Reception which the different 
countries of Western Europe experienced.” 

A third instalment is to follow. 


“King John and Magna Carta.’”’ By Hon. 
U. M. Rose. Case & Comment, v. 18, p. 429 
(Jan.). 

“The various bills and petitions of right, and 
the habeas corpus act, while they have given new 
sanctions to liberty, are but echoes of the Great 
Charter; and our Declaration of Independence 
is but the Magna Carta writ large, and expanded 
to meet the wants of a new generation of free- 
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men, fighting the battle of life beneath other 
skies.”’ 

“Benefit of Clergy.” By Edward T. White. 
46 American Law Review 78 (Jan.—Feb.). 

“There is no doubt but what the benefit of 
clergy bred much crime and operated, for cen- 
turies, as a great impediment in the impartial 
enforcement of the criminal laws of England and 
the United States.” 

See International Law of War. 


McNamara Case. ‘The McNamara Sen- 
tence Justified.” By Francis J. Heney. 2 
Journal of Criminal Law and Criminology 731 
(Jan.). 


“The action of District Attorney Fredericks 
and Judge Bordwell was right, because the aim 
of the criminal law ought to be and is to promote 
and secure the general welfare of organized 
society and because the pleas of guilty by the 
McNamaras, with the swift and mercifully 
moderate punishment which followed, are better 
calculated to promote and secure that general 
welfare than long drawn out trials, with the 
attendant and inevitable evils which I have 
described, could possibly have done.” 


See Professional Ethics. 


Mining. ‘Changes in the Illinois Mining 
Law.” By J. E. Thomas. 6 Jilinois Law Review 
395 (Jan.). 


The statute of 1911 has made some radical 
changes, which are here pointed out. 


Monopolies. ‘‘Tulk v. Moxhay and Chattels.’’ 
By James Edward Hogg. 28 Law Quarterly 
Review 73 (Jan.). 


“The case of McGruther v. Pitcher (2 Ch. 306, 
1904) must, apparently, be taken as establish- 
ing an exception to the general rule, laid down 
in National Phonograph Co. of Australia v. 
Menck [23 Green Bag 596], that a purchaser of 
patented articles is bound by restrictive condi- 
tions imposed by the owners of the patent rights 
when he purchases with notice of those con- 
ditions. The exception appears to be expressed 
in the proposition that it is only the patentee 
who can enforce observance of restrictive con- 
ditions, and that a licensee from him cannot do so. 

“Subject to this exception, then, the benefits 
of the doctrine laid down in Tulk v. Moxhay 
(2 Ph. 774, 78 R. R. 289) with respect to land 
have been obtained for the owners of patent 
rights with respect to chattels produced under 
the patent-grant, though the juridical theory on 
which these rest is not the theory of Tulk v. 
Moxhay.” 

A closely related phase of this subject is also 
discussed in: — 


“Patented Articles: When are they Emanci- 
pated from the Patent Monopoly under which 
they are Manufactured?” By Walter H. 
Chamberlin. 6 Illinois Law Review 357 (Jan.). 

“If this price restriction cannot be enforced 


under patent authority it is, under the statutes 
of many states, and, in my opinion, at the com- 


mon law, illegal, and the public are being forced 
to pay exorbitant prices for articles, the retail 
selling price of which would be materially re- 
duced under natural and healthful competition 
if unrestricted by false doctrines concerning 
patent monopolies.”’ 


“The Enforcement of the Anti-trust Law.” 
By Attorney-General George W. Wickersham. 
Century, v. 83, p. 616 (Feb.). 


“It has been proposed —and the President 
has stated that he sees no objection to it — that 
the law might be supplemented by specifying 
some of the specific acts which have been ad- 
judged by the courts to be embraced in the 
phrase ‘undue restraint of interstate trade,’ in 
order that merchants may have before them in 
codified form a clear enumeration of certain 
things they may not do, and be thus relieved of 
the so-called ‘glittering generality’ of the statute. 
The difficulty of carrying out this suggestion 
will be found when the draftsman comes to write 
such a statute. I am inclined to think that 
formulating the various kinds of unfair trade 
and undue restraints of trade which would 
properly be included in such a statute will add 
little new to the popular understanding of the 
meaning of the Sherman act, although, as the 
President suggests in his message, it may result 
in shortening the task of the prosecuting officers 
of the Government.” 


Patents. See Monopolies. 

Penology. ‘‘The State’s Authority to Pun- 
ish Crime.’’ By Harald Héffding. 2 Journal of 
Criminal Law and Criminology 691 (Jan.). 


“The theory of education and the deterrent 
theory are both directed to the end which must 
necessarily be aimed at in relation to transgressors 
of the law. Both must be united in a perfect 
theory of punishment. The punishment will 
then at once be effective in changing the char- 
acter of him who is punished and be an example 
of the fact that the rules of law must not be 
broken. The individual who is punished will 
thus appear at once as end and as means. To 
carry out such a conception there will certainly 
be needed an art and a knowledge of human 
nature which is not yet at our disposal. It is 
only in more recent years that we have begun to 
study prisoners and imprisonment in a scientific 
way. But the decisive standard for the perfection 
or imperfection of the essence of punishment will 
yet be obtained from the degree in which success has 
been reached in combining education and deter- 
ment.” 

Pleading. See Procedure. 

Police Administration. ‘‘The Boston Police 
Department.” By George H. McCaffrey. 2 
Journal of Criminal Law and Criminology 672 
(Jan.). 

Valuable not simply as a study of a local 
situation, but for the light thrown on the general 
subject by comparison with approved standards, 
by criticism of defects elsewhere overcome, and 
by the proposal of remedies suggested by the 
experience of other great cities. 
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“The Trial of Cases in Pennsyl- 
60 Univ. of 


Practice. 
vania.” By Henry B. Patton. 
Pa. Law Review 224 (Jan.). 

Deals with exceptions, nonsuit, points for 
charge, closing addresses, charge of the Court, 
the record, the jury, verdict, new trial, etc. 

Procedure. ‘‘Continental and Common Law 
Procedure Contrasted—An Interesting Side- 
light on Reform in Pleading and Practice.” By 
Axel Teisen. 74 Central Law Journal 22 (Jan. 12, 
45 (Jan. 19 ). 

The German jurist whose opinions are aired 
in this report of a dialogue supposed to have 
taken place in a Philadelphia club thus expresses 
himself on the subject of the ‘‘free theory of 

roof”: — 

“If justice, substantial justice is the object of 
the civil courts, it follows that the procedure 
must be made as simple as possible, so that it 
does not become a game where the most tricky 
has the best chance to win. If this is the raison 
@ére for civil tribunals, it follows that a civil 
trial is not war, but its negation. If a civil case 
is a peaceful arbitration and not a war measure, 
it follows again that you must leave to the 
parties the absolute right of disposition over 
their case, leave them to present it and prove 
it in their own way, reserving to the court, after 
the evidence has all been put before it, to 
decide whether it does prove what it was intended 
Os os 

“There must, of course, always be some rules 
for the manner of introducing evidence, mainly 
amounting to this, that when you have once 
commenced you must, under all ordinary cir- 
cumstances, continue until you have all the 
evidence in which you expect to produce, and 
cannot be allowed later to introduce other 
evidence which you might as well have pro- 
duced in the first instance; this will not pre- 
vent the taking of evidence in perpetuam ret 
memoriam, or the introduction of later discov- 
ered evidence, under proper safeguards. But 
all your rules for laying a foundation for evidence 
may be discarded; it is left to yourself, and to 
your own logic and judgment in what order 
you desire to produce your evidence. .. . 

“I have the greatest admiration for your 
system of civil procedure as a complete structure, 
for the tremendous amount of learning, keen- 
ness of thought and ingenuity collected therein; 
also for the invaluable services that system has, 
in times past, given to the Anglo-Saxon race and 
indirectly to all mankind. But my admiration is 
rather of an architectural nature, if I may use 

the expression... . The better a thing is done 
in the beginning, the better chance it has to 
survive for a long time, and if very excellently 
done, it even has a chance to survive its own 
usefulness. This, I am afraid, is what has 
happened to your system of civil procedure.” 


“The Problem of Reforming Procedure.”” By 
Henry Upson Sims. 21 Yale Law Journal 215 
(Jan.). 

“The nature of a suit at law and that of a 


suit in equity are essentially different. And that 
is another fundamental principle which has been 


149 


overlooked by many advocates of a uniform 
procedure. To accomplish by the enactment of 
a statute ‘the abolition of the distinction 
between actions at law and suits in equity,’ and 
at the same time to retain our English system of 
law is as impossible as to abolish by statute the 
points of the compass.” 

This article should be read because of its learned 
review of the history of forms of pleading and 
the various attempts to reform them. 


Professional Ethics. ‘The Limits of Coun- 
sel’s Legitimate Defense.” By Dean John H. 
Wigmore. 2 Journal of Criminal Law and 
Criminology 663 (Jan.). 


‘Theoretically, the accused’s counsel acts to 
secure a fair trial for his client, and therefore to 
free the latter if he is innocent. Practically we 
know that the regular criminal practitioner fights 
to free his client, guilty or innocent. There is 
here no discrimination between the rich or the 
poor offender, the hitherto respectable or the 
hitherto under-world man—the Hines and 
Walshes, or the McNamaras and Ruefs. Their 
counsel fights to the last ditch. Can the law 
and the community afford to permit this? Is 
there no way of putting a limit on it? For it 
is surely breaking down our system of criminal 
justice. It tends to foster the technicality so 
much censured. It forces the state prosecutor 
to fightequally without scruple. It drives almost 
all honorable lawyers out of a field where duty 
calls them and the community needs them. It 
is one of the most repulsive features of our 
present system. 

“Is there no relief? Must we wait for a new 
generation slowly to bring a radical change of 
thought and custom? Will the institution of a 
state defender (to oppose the state prosecutor) 
furnish a speedier solution? These are trouble- 
some questions which must be answered before 
long.” 

Referring to his course in the McNamara 
case, Clarence Darrow said, ‘‘The boys are not 
murderers at heart; they thought they were just 
fighting a battle between capital and labor.’ 

Dean Wigmore pertinently observes: ‘‘What 
the public now needs to know plainly is, whether 
there is any lawyer or class of lawyers, now al- 
lowed in our courts, who sympathize sincerely 
with this thug doctrine and will do anything to 
save its followers. Let us air this whole issue 
before public opinion. Let Clarence Darrow, 
or any one else who believes it, avow it and 
defend it. If our criminal system is being ad- 
ministered today by an appreciable number of 
able and intelligent lawyers who hold that view, 
let us all know it. Public opinion will then take 
a hand and settle the issue. If it can stand that 
doctrine, so be it. If the public verdict repudiates 
it, then let some measure be taken for eliminating 
its adherents from the ranks of the bar, and for 
making the defense of accused persons an occu- 
pation consistent with self-respect and the 
service of justice.” 


Public Officers. ‘‘Recovery of Salary by a 


De Facto Officer, I.” By Gordon Stoner. 10 
Michigan Law Review 178 (Jan.). 
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The rule allowing the incumbent of an office 
without legal right to recover the salary of the 
office, even in the absence of another claimant, 
is not based upon the de facto doctrine, this 
writer considers, except in the minds of judges 
who have misunderstood the term ‘‘de facto 
officer,” this term being applied, not to the 
officer because of the manner 7 his appointment, 
but to the legal character of his acts for the 
purpose of validating them. 


Questioned Documents. 
mony. 


See Expert Testi- 


Real Property. ‘The Running with the Land 
of Agreements to Pay for a Portion of the Cost 
of Party-Walls.” By Ralph W. Aigler. 10 
Michigan Law Review 187 (Jan.). 


A thorough discussion, covering the subjects 
by states, the author concluding that “in by 
far the greater number of states it is held that 
the covenants may properly be classed as running 
covenants.” 


See Conveyances, Torrens System. 


Religious Freedom. ‘‘The Law is the 
United States in its Relation to Religion.” By 
Edwin C. Goddard. 10 Michigan Law Review 
161 (Jan.). 


“Tt has, in some of the states, been held that 
Christianity is part of our common law. We 
have already said enough to make it clear that 
in many ways our common law presupposes 
Christianity, but it must be clearly obvious that 
it is only in a very limited sense that Christianity 
can be said to be a part of our common law. 

“It was doubtless the common law of England, 
but it is not a part of the English law which 
we have brought over and adopted as our own. 
Not to Christianity alone, but to Mohammed- 
anism, Brahmanism, Confucianism as _ well, 
liberty of religious opinion and of worship are 
guaranteed. Upon this one limitation must be 
noted. It is only opinions that by the Constitu- 
tion are placed wholly beyond legislative control. 
As Chief Justice Waite in a leading case [Rey- 
nolds v. U.S., 98 U. S. 162] expressed it: 
‘Congress was deprived of all legislative power 
over mere opinion, but was left free to reach 
actions which were in violation of social duties 
or subversive of good order.’ ”’ 


Roman Law. See Legal History. 


Torrens System. ‘The Land Transfer 
Report.” II. By Eustace J. Harvey. 28 Law 
Quarterly Review 26 (Jan.). 


“In preference, then, to the Commissioners’ 
programme, certain measures are here recom- 
mended, most of which could be effected without 
legislation. The first thing is to put possessory, 
or non-guaranteed, registration on a sound basis. 
ae: he next requisite is to definitely settle 
what is to be the form of the register and how 
the subsequent dealings are to be effected.” 


“The Report of the Land Transfer Com- 
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missioners.”” By Charles Sweet. 28 Law Quay. 
terly Review 6 (Jan.). 


“The most valuable part of the Land Trans. 
fer Report, in the humble opinion of the present 
writer, is that in which the Commissioners 
recognize the advantage of a proper system of 
registration of deeds, coupled with the simplif. 
cation of the law of real property, as a reform 
which might be introduced at once, and‘applied 
to the whole of England.” 


See Conveyances. 


Torts. ‘‘Principles of Liability for Inter. 
ference with Trade, Profession, or Calling, III.” 
By Sarat Chandra Basak. 28 Law Quarterly 
Review 52 (Jan.). 


“Shortly stated, the view of Professor Amesigs 
to establish a general proposition that willfully 
to damage another by a positive act and froma 
spirit of malevolence’ is a ground of action. But 
just as Lords Watson and Herschell, who be- 
long to the opposite school, were obliged in Allen 
v. Flood [A. C. 1, 1898] to allow exceptions in 
the cases of malicious prosecution and libel on 
privileged occasions, so does Professor Ames 
pray in aid a variety of rules, namely, the doc- 
trine of public policy and theory of absolute 
legal right, to explain away those cases where the 
inefficacy of wrongful motive in the formation of 
liability has been finally established in courts, 
ate We venture to think, however, with all 
respect to the great English judges on the one 
hand, and Professor Ames and those who main- 
tain similar views with him on the other, that 
there is a more satisfactory point from which 
the effect of malice in the popular sense may be 
viewed in determining the grounds of liability." 


Waters. ‘‘Stream-Water Rights in Illinois.” 
By Elmer M. Liessmann. 6 Iilinois Law Review 
382 (Jan.). 


Examining the rights of riparian owners and 
the legal rules governing the uses of the water of 
streams. 


Wills. ‘Rights of Life Tenants and Remain- 
dermen in Corporate Distributions.’’ By Hon. 
Alexander W. Smith. 21 Yale Law Journal 181 
(Jan.). 


‘“‘Whatever of confusion is noticeable in the 
decisions of the courts may be traced to their 
failure always to bear in mind that the stock- 
holder has no title to the assets of his corpora- 
tion. The corporation, as a separate entity and 
a legally living person, not only owns its assets, 
but, within the bounds of g faith and in the 
exercise of business discretion ascertained and 
expressed through the media of its charter and 
by-laws, has absolute power to dictate whether 
they shall be permanently capitalized or pcriodi- 
cally distributed. If a minority only short of a 
majority is without power to control such action, 
much less can a single stockholder through the 
instrumentality of his will effect such a result.” 


See Gifts. 
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Miscellaneous Articles of Interest to 
the Legal Profession 
American Traits. ‘‘The Middle West: I, 
The Fibre of the People.” By Prof. Edward A. 


Ross. Century, v. 83, p. 609 (Feb.). 

“‘Do you note any difference,’ I asked a 
Western man in the service of a New England 
state, ‘between your people and the people here?’ 
'Yes,’ he replied, ‘My own people look at life 
in a big way. They are more willing to co- 
operate, more generous in supporting things for 

e general good, more ready to use the state 
overnment to serve their common needs. The 
folks here lack the we-feeling. An intense 
parochialism keeps them jealous of their state 

vernment, and a suspicious individualism 

inders them from working together for their 
common benefit. In many directions I see their 
narrow-mindedness and mistrust of one another 
holding them back from prosperity.’ ”’ 

Biography. ‘‘James Iredell: Lawyer, States- 
man, Judge, 1751-1799.” By Federal Judge 
H.G. Connor, 60 Univ. of Pa. L. Rev. 225 (Jan.). 

“His early death cut short a career on the 
bench full of promise of enlarging scope and use- 
fulness. That he would have continued to develop 


his high judicial qualities and, if permitted, 
shared with the ‘Great Chief Justice’ the work of 
laying deep and strong the foundations of 
American constitutional law cannot be doubted.” 


“Roger Brooke Taney.” By George L. Chris- 
tian. 46 American Law Review 1 (Jan.—Feb.). 


“Roger Brooke Taney was a great man and 
a great judge, a brave and true patriot who dared 
to do his duty as he saw it in the most trying 
and perilous period of his country’s history.” 


Tariff. ‘What’s the Matter with Business?” 
II. The Views of Leslie M. Shaw.” By Francis 
E. Leupp. Outlook, v. 100, p. 29 (Jan. 6). 


“‘A tariff which measures the difference in the 
cost of production . . . is not free trade, nor is 
it protection; it is competition. Children in 
the eighth grade know that if it costs one dollar 
to make an article in the United States which 
Germany can make for seventy-five cents, a 
tariff of twenty-five cents gives Germany an 
equal chance to supply our market... . 

“The idea of charging the tariff to meet 
changed business conditions is the rankest 
nonsense. It matters relatively little what the 
tariff is, business will adjust itself to it in time. 
It is the uncertainty that frightens people.” 





Latest Important Cases 


Bankruptcy. Exemption of Wife’s 
Interest in Insurance Policy from Seiz- 
ure by Creditors — Contingent Interest 
Not Protected by the Statute. U.S. 


Judge Dodge, in the United States 
District Court at Boston, January 23, 
overruled the Referee in Bankruptcy 
and held that Edward L. Loveland, a 
bankrupt, had a cash surrender value 
in an endowment policy of $2,000 upon 
his life, which was an asset that passed 
to his trustee in bankruptcy. 

The bankrupt had claimed that there 
was an exemption on the insurance policy 
under Sec. 6 of the bankruptcy act, by 
reason of the fact that the Massachu- 
setts statute protects policies payable 
to a married woman from being reached 


by creditors of the insured. The court 
decides that there was no exemption 
in this case, because by the terms of the 
policy Loveland’s wife had only a con- 
tingent interest. 

The policy was payable to Loveland at 
the end of the twenty-year endowment 
period if he should live, and in case of 
his death it was payable to his wife, if 
living, otherwise to his executors. Be- 
sides, he has the right to change the 
beneficiary at any time. 


Employers’ Liability. Concealed 
Danger of Psychological or Physiological 
Origin — Automatic Muscular Sequence 
in Operation of Dangerous Machine — 
Employer's Duty to Give Warning. Wis. 

The circumstances of a novel and 
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The rule allowing the incumbent of an office 
without legal right to recover the salary of the 
office, even in the absence of another claimant, 
is not based upon the de facto doctrine, this 
writer considers, except in the minds of judges 
who have misunderstood the term ‘‘de facto 
officer,” this term being sgh. not to the 
officer because of the manner of his appointment, 
but to the legal character of his acts for the 
purpose of validating them. 


Questioned Documents. 
mony. 


See Expert Testi- 


Real Property. ‘The Running with the Land 
of Agreements to Pay for a Portion of the Cost 
of Party-Walls.”” By Ralph W. Aigler. 10 
Michigan Law Review 187 (Jan.). 


A thorough discussion, covering the subjects 
by states, the author concluding that “in by 
far the greater number of states it is held that 
the covenants may properly be classed as running 
covenants.” 


See Conveyances, Torrens System. 


Religious Freedom. ‘The Law is the 
United States in its Relation to Religion.”” By 
Edwin C. Goddard. 10 Michigan Law Review 
161 (Jan.). 


“It has, in some of the states, been held that 
Christianity is part of our common law. We 
have already said enough to make it clear that 
in many ways our common law presupposes 
Christianity, but it must be clearly obvious that 
it is only in a very limited sense that Christianity 
can be said to be a part of our common law. 

“It was doubtless the common law of England, 
but it is not a part of the English law which 
we have brought over and adopted as our own. 
Not to Christianity alone, but to Mohammed- 
anism, Brahmanism, Confucianism as_ well, 
liberty of religious opinion and of worship are 
guaranteed. Upon this one limitation must be 
noted. It is only opinions that by the Constitu- 
tion are placed wholly beyond legislative control. 
As Chief Justice Waite in a leading case [Rey- 
nolus v. U. S., 98 U. S. 162] expressed it: 
‘Congress was deprived of all legislative power 
over mere opinion, but was left free to reach 
actions which were in violation of social duties 
or subversive of good order.’ ”’ 


See Legal History. 


Torrens System. ‘The Land Transfer 
Report.” II. By Eustace J. Harvey. 28 Law 
Quarterly Review 26 (Jan.). 


“In preference, then, to the Commissioners’ 
programme, certain measures are here recom- 
mended, most of which could be effected without 
legislation. The first thing is to put possessory, 
or non-guaranteed, registration on a sound basis. 
ne he next requisite is to definitely settle 
what is to be the form of the register and how 
the subsequent dealings are to be effected.” 


Roman Law. 


“The Report of the Land Transfer Com- 
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missioners.” By Charles Sweet. 28 Law Quay. 
terly Review 6 (Jan.). 


“The most valuable part of the Land Trans. 
fer Report, in the humble opinion of the present 
writer, is that in which the Commissioners 
recognize the advantage of a proper system of 
registration of deeds, coupled with the simplif. 
cation of the law of real property, as a reform 
which might be introduced at once, and ‘applied 
to the whole of England.” 


See Conveyances. 


Torts. ‘‘Principles of Liability for Inter. 
ference with Trade, Profession, or Calling, III.” 
By Sarat Chandra Basak. 28 Law Quarterly 
Review 52 (Jan.). 


“Shortly stated, the view of Professor Amesis 
to establish a general proposition that willfully 
to damage another by a positive act and froma 
spirit of malevolence’ is a ground of action. But 
just as Lords Watson and Herschell, who be- 
long to the —— school, were obliged in Allen 
v. Flood [A. C. 1, 1898] to allow exceptions in 
the cases of malicious prosecution and libel on 
privileged occasions, so does Professor Ames 
pray in aid a variety of rules, namely, the doc- 
trine of public policy and theory of absolute 
legal right, to explain away those cases where the 
inefficacy of wrongful motive in the formation of 
liability has been finally established in courts, 
... We venture to think, however, with all 
respect to the great English judges on the one 
hand, and Professor Ames and those who main- 
tain similar views with him on the other, that 
there is a more satisfactory point from which 
the effect of malice in the popular sense may be 
viewed in determining the grounds of liability." 


Waters. ‘“Stream-Water Rights in Illinois.” 
By Elmer M. Liessmann. 6 Jilinots Law Review 
382 (Jan.). 


Examining the rights of riparian owners and 
the legal rules governing the uses of the water of 
streams. 


Wills. ‘Rights of Life Tenants and Remain- 
dermen in Corporate Distributions.” By Hon. 
Alexander W. Smith. 21 Yale Law Journal 181 
(Jan.). 


“Whatever of confusion is noticeable in the 
decisions of the courts may be traced to their 
failure always to bear in mind that the stock- 
holder has no title to the assets of his corpora- 
tion. The corporation, as a separate entity and 
a legally living person, not only owns its assets, 
but, within the bounds of g faith and in the 
exercise of business discretion ascertained and 
expressed through the media of its charter and 
by-laws, has absolute power to dictate whether 
they shall be permanently capitalized or periodi- 
cally distributed. If a minority only short of a 
majority is without power to control such action, 
much less can a single stockholder through the 
instrumentality of his will effect such a result.” 


See Gifts. 
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Miscellaneous Articles of Interest to 
the Legal Profession 

American Traits. ‘The Middle West: I, 
The Fibre of the People.” By Prof. Edward A. 
Ross. Century, v. 83, p. 609 (Feb.). 

“Do you note any difference,’ I asked a 
Western man in the service of a New England 
state, ‘between your people and the people here?’ 
'Yes,’ he replied, ‘My own people look at life 
in a big way. They are more willing to co- 
operate, more generous in supporting things for 

e general good, more ready to use the state 

vernment to serve their common needs. The 
folks here lack the we-feeling. An intense 
parochialism keeps them jealous of their state 
overnment, and a suspicious individualism 
Rinders them from working together for their 
common benefit. In many directions I see their 
narrow-mindedness and mistrust of one another 
holding them back from prosperity.’ ” 

Biography. ‘‘James Iredell: Lawyer, States- 
man, Judge, 1751-1799.” By Federal Judge 
H.G. Connor, 60 Univ. of Pa. L. Rev. 225 (Jan.). 

“His early death cut short a career on the 


bench full of promise of enlarging scope and use- 
fulness. That he would have continued to develop 


his high judicial qualities and, if pennies, 
shared with the ‘Great Chief Justice’ the work of 
laying deep and strong the foundations of 
American constitutional law cannot be doubted.” 


“Roger Brooke Taney.” By George L. Chris- 
tian. 46 American Law Review 1 (Jan.—Feb.). 


“Roger Brooke Taney was a great man and 
a great judge, a brave and true patriot who dared 
to do his duty as he saw it in the most trying 
and perilous period of his country’s history.” 


Tariff. ‘‘What’s the Matter with Business?” 
II. The Views of Leslie M. Shaw.” By Francis 
E. Leupp. Outlook, v. 100, p. 29 (Jan. 6). 


“‘A tariff which measures the difference in the 
cost of production . . . is not free trade, nor is 
it protection; it is competition. Children in 
the eighth grade know that if it costs one dollar 
to make an article in the United States which 
Germany can make for seventy-five cents, a 
tariff of twenty-five cents gives Germany an 
equal chance to supply our market... . 

“The idea of charging the tariff to meet 
changed business conditions is the rankest 
nonsense. It matters relatively little what the 
tariff is, business will adjust itself to it in time. 
It is the uncertainty that frightens people.”’ 





Latest Important Cases 


Bankruptcy. Exemption of Wife’s 
Interest in Insurance Policy from Seiz- 
ure by Creditors — Contingent Interest 
Not Protected by the Statute. U.S. 


Judge Dodge, in the United States 
District Court at Boston, January 23, 
overruled the Referee in Bankruptcy 
and held that Edward L. Loveland, a 
bankrupt, had a cash surrender value 
in an endowment policy of $2,000 upon 
his life, which was an asset that passed 
to his trustee in bankruptcy. 

The bankrupt had claimed that there 
was an exemption on the insurance policy 
under Sec. 6 of the bankruptcy act, by 
reason of the fact that the Massachu- 
setts statute protects policies payable 
to a married woman from being reached 


by creditors of the insured. The court 
decides that there was no exemption 
in this case, because by the terms of the 
policy Loveland’s wife had only a con- 
tingent interest. 

The policy was payable to Loveland at 
the end of the twenty-year endowment 
period if he should live, and in case of 
his death it was payable to his wife, if 
living, otherwise to his executors. Be- 
sides, he has the right to change the 
beneficiary at any time. 


Employers’ Liability. Concealed 
Danger of Psychological or Physiological 
Origin — Automatic Muscular Sequence 
in Operation of Dangerous Machine — 
Employer's Duty toGive Warning. Wis. 

The circumstances of a novel and 
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interesting decision in an action for 
damages for personal injuries have been 
communicated to us by Christian Doer- 
fler, Esq., of Milwaukee, of counsel for 
the plaintiff. The accident for which 
the plaintiff, a minor, sued his employer 
occurred in a tinware factory in Mil- 
waukee. It was the task of the plaintiff 
to operate a press which stamped pieces 
of tin at the rate of about thirty-five 
per minute. The press was set in motion 
by the operator pressing his foot upon 
a treadle. The plaintiff having operated 
one day the machine for a number -of 
hours without any hitch, a piece of tin 
placed in the machine for stamping 
suddenly became attached to the die, 
and when the plaintiff attempted to 
remove it with another piece which he 
held in his hand; he unhappily failed to 
take his foot from the treadle, and the 
punch descended, causing the injury 
complained of. 

The contention of the plaintiff's coun- 
sel was, in substance, that the muscular 
movements of the operator of the press, 
occurring in a continuously repeated 
sequence, required no act of the will and 
became mechanical and automatic, that 
in consequence of this automatic action 
the foot of the operator would be likely 
to descend on the treadle whenever a 
piece of metal was fed into the machine, 
that this was a danger of which the 
operator could not be aware without 
warning from his employer, and that it 
was the duty of the employer to point 
out the existence of the danger. Counsel 
further insisted that the employer should 
explain to his workmen the function of 
this habit resulting in the past in in- 
numerable accidents upon these ma- 
chines, and that he should warn the 
operator that when a piece of metal 
became attached to the machine it 
would be necessary for him to take a 
step backward from the machine to 
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break up this automatic sequence, other. 
wise the mutilation of a member of his 
body would result. 

This contention was upheld in all 
essential particulars by the Supreme 
Court of Wisconsin, Kaczmarek v.Geuder 
Paeschke & Frey Co., August term, 1911, 
no. 156. The Court (Winslow, C.J) 
took the ground that the circumstances 
disclosed a concealed danger of which 
it was the duty of the employer to give 
warning : — 

“We cannot say as matter of law that 
this psychological or physiological danger 
may not exist and be just as real a 
danger as a danger resting in some un- 
expected movement of the machine 
itself; nor can we say in this case as 
matter of law either that there was no 
evidence to charge the defendant with 
knowledge of the danger, or that the 
plaintiff must be charged with knowledge 
thereof; hence the question was neces- 
sarily one for the jury, and unless there 
were prejudicial errors in the admission 
of evidence or the submission of the case 
in the charge, the judgment must be 
affirmed.” 

Our readers may see a fancied analogy 
between the principle of this case and 
that of workmen’s compensation, mak- 
ing the employer an insurer of the 
safety of his workmen regardless of his 
own fault. The Court, however, did 
not see the case in this light: — 

“It is true that an employer is not an 
insurer of the safety of his employees, 
but he owes them the duty of providing 
reasonably safe machinery, and _ using 
ordinary care at least to discover con- 
cealed or latent dangers in its use, and 
especially does he owe this duty to 
minors. If, year after year, these acci- 
dents have been going on with perfect 
machines, and no sufficient explanation, 
it seems to us entirely proper for that 
fact to be shown in order that the jury 
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may say whether or not the employer 
ought not to have investigated and 
ascertained the cause. That investiga- 
tion and careful study would have led 
to the obtaining of the information 
brought out in this case, there can be 
little doubt. The evidence showed that 
at least one shop superintendent in 
Milwaukee using similar machines had 
known of the unconscious muscular 
habit likely to be formed in the use of 
such machines for nearly twenty years. 
Mr. Wolter, who was shap superinten- 
dent in the tinware establishment of the 
Kieckhefer Bros. Co. for a number of 
years prior to 1899, testified that there 
were in use in the factory numbers of 
these same machines; that he himself 
discovered the danger of the formation 
of the habit, and that he warned every 
beginner at such a machine of the 
danger of forming the habit, and of 
forgetting himself and stepping on the 
treadle, and that he also warned him 
if the piece of tin stuck in the die then 
he should stop at once and notify the 
foreman in his department. This seems 
to be pretty conclusive proof that an 
employer who was inclined to pay 
attention to the question and devote 
thought to it could solve the mystery 
of these numerous and constantly re- 
curring accidents with perfect machines; 
at least it is in our judgment evidence 
from which the jury could so conclude.” 

On account of the interest which this 
decision will arouse, we depart from our 
usual rule to quote only the pronounce- 
ment of the Court, and print the follow- 
ing comment sent us by Mr. Doerfler: — 

“Observe that the Supreme Court is 
very guarded in its wording of this 
opinion, evidently for the reason that 
they cannot now fully realize in what 
way this new doctrine will be used in 
the practice. The value of this decision 
is not so great from a legal standpoint 
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as it is from a humanitarian standpoint. 
It has been commonly supposed here- 
tofore that these accidents happened 
through negligence of the operators; 
now that the true cause has been shown 
and the danger-point in the operation 
of the machine discovered, my conten- 
tion is that the operator will shrink from 
the danger, and his intention being called 
to the time when danger is imminent, a 
simple instruction as the one set forth 
in my brief, will, in my opinion, readily 
avoid future accidents. The tinware 
factories all over the United States, as I 
am informed, have already taken note 
of this new doctrine, and are taking 
precautions on account of it. Instead 
of increasing litigation from this source, 
it will practically avoid it. At any rate, 
an employer who conscientiously per- 
forms his duty under the law will be 
relieved from liability.” 


Federal and State Powers. See 
Inheritances. 


Inheritances. Distribution of Estates 
of Injured Employees — Death Damages 
— No Federal Power to Regulate Under 
Employers’ Liability Act — Interstate 
Commerce Clause. N. Y. 

A case involving a conflict between the 
federal Employers’ Liability Act of 1908 
and the New York statute relating to 
the distribution of the damages recovered 
for the death of employees caused by the 
negligence of an employer was decided 
by the New York Court of Appeals 
Jan. 16 in a manner limiting the scope 
of the federal law, but Cullen, Ch.]., 
and Hiscock and Vann, JJ., dissented. 

Matter of Taylor is summed up by 
the syllabus of the New York Law 
Journal as follows: An intestate was 
killed through the negligence of a rail- 
road company. He left a widow and 
father surviving, but no children or 
other next to kin. The widow was 








154 The Green Bag 


appointed administratrix and she brought 
suit against the company, setting forth 
a good cause of action under our statute, 
but alleged that the action was brought 
under the act of Congress known as 
the Employers’ Liability Act. The 
company made an offer of judgment, 
which she, under approval of the Surro- 
gate’s Court, accepted, and the money 
was paid to her. The father of the 
intestate thereupon made a claim to 
one-half of the amount under the 
Statute of Distribution. The federal 
statue in such a case gives the whole 
amount to the widow, and upon the 
question whether the state or federal 
law controlled the distribution of the 
fund, it was held that the power of 
Congress in its regulation of interstate 
commerce ended with the death of the 
intestate; that the states never dele- 
gated to it the power to distribute per- 
sonal estates, and that so far as the 
act of Congress contemplated a dis- 
tribution of the fund it was invalid 
and unauthorized; that the allegation 
that the action was brought under the 
federal statute might be waived, and 
that the fund should be distributed in 
accordance with the state law, one-half 
to the widow and one-half to the father. 


Insurance. See Bankruptcy. 

Interstate Commerce. See In- 
heritances. 

Labor Laws. Ohio Nine- Hour Law 


for Women Upheld. O. 


The Ohio Supreme Court upheld the 
constitutionality of the Green nine-hour 
law for women Jan. 30. There was no 
written opinion, the Court sustaining 
the judgment of the court below, which 
was based upon the decision of Mr. 
Justice Brewer in Muller v. State, holding 
women entitled to protection because 
all humanity and the welfare of the 
entire race is dependent upon preserv- 


ing the physical, mental, social, and 
spiritual integrity of her sex. 

Motor Vehicles. Pedestrian on Street 
Crossing Not Required to Stop, Look, and 
Listen — Duties of Drivers. N.Y. 

The rule which fixes the rights of 
drivers of ordinary vehicles in the use 
of street crossings is not relaxed in favor 
of automobiles, according to the decision 
of the New York Court of Appeals, Jan. 
9, in Baker v. Close (N. Y. Law Jour., 
Jan. 23). The right of passage is com- 
mon to all, and both footmen and drivers 
are bound to exercise reasonable care 
for their own safety and the safety of 
others upon the street. The rule of law 
requiring a person to look both ways, 
to listen and, if necessary, to stop before 
crossing a steam railroad at grade, has 
no application to a city street crossing 
with respect to guarding against danger 
from automobiles. 

The plaintiff had been injured by 
being run down at a busy street crossing 
in Schenectady by an automobile owned 
by the defendants. The Court (Werner, 
J.) said: ‘The rigorous rule applicable 
to steam railroad crossings is necessarily 
relaxed at the usual street crossings, and 
the footman is not required, as matter 
of law, to look both ways and listen, 
but only to exercise such reasonable care 
as the case requires, for he has the 
right to assume that a driver will also 
exercise due care and approach the 
crossing with his vehicle under proper 
control.” 


Master and Servant. See Em- 


ployers’ Liability. 


Negligence. See Employers’ Lia- 
bility. 
Torts. Injuries to a Licensee — Im- 


plied Invitation. N. Y. 


There was some difference of opinion 
in the New York Court of Appeals 
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regarding what constitutes an invitation 
subjecting a land owner to obligation 
for injuries received by a person who 
goes upon his land and is hurt. The 
question arose in the case of Fox v. 
Warner-Quinlan Asphalt Co. (decided 
Jan. 23, N. Y. Law Jour., Feb. 7). 
There was a driveway over the defend- 
ant’s land which had been used by the 
public for a long period, without inter- 
ference by the owner, and the defendant 
made an excavation at the side of this 
driveway, which invaded it so fast that 
the plaintiff, unaware of the rapid 
progress of the excavation, fell into the 
pit one night and was injured. At the 
trial term of the Supreme Court a non- 
suit was directed, but the Appellate 
Division reversed the judgment. The 
Court of Appeals reversed the Appel- 
late Division, on the ground that the 
plaintiff was merely a licensee. But one 
member of the Court of Appeals, Vann, 
J., dissented. The way in which the 
mixed question of law and fact was dis- 
posed of is interesting. 

The majority of the Court took the 
position that the mere fact that the 
landowner had not interfered with the 
use of his land for public travel did not 
afford any evidence of invitation on his 
part, and holding that there was no 
evidence of invitation, the Court (Wil- 
lard Bartlett, J.) decided the case solely 
on the authority of the rule regarding 
licensees. Judge Vann, however, took 
a different view of the facts, stating them 
“as the jury could have found them 
if the case had been submitted to them 
for decision.” He concluded that on 


this view of the circumstances, the 
question as to whether there was an 
implied invitation might have been 
answered by the jury in the affirma- 
tive. The facts supporting this infer- 
ence were stated by Judge Vann as 
follows: — 
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“This driveway had been used con- 
tinuously by the public for more than 
twenty years and was practically a high- 
way, though not legally such, because it 
had never been accepted by the public 
authorities. It was of the uniform width 
of from fourteen to sixteen feet through- 
out the entire distance between the two 
avenues which it connected. It had no 
fence on either side, no grass grew on it, 
and it was simply naked earth, stone, and 
gravel, worn by long use into a plain, 
hard, well-beaten road. It was not 
plowed or cultivated, although crops 
were raised on either side, and it was 
openly and notoriously used by the 
general public as a short cut from one 
avenue to the other. For more than 
twenty years — twenty-four years ac- 
cording to the recollection of one witness 
— it had been in daily use by all kinds 
of vehicles, including grocery, coal, 
dirt, milk and delivery wagons, huck- 
sters, carriages, buggies, hacks, light 
wagons, and heavy wagons, farmers’ 
wagons loaded with hay and produce, 
and the like. Men, women, and children 
walked over it every day and apparently 
it was traveled upon much more than 
many regular highways in the country. 
Traffic thereon was continuous and in- 
creased as the years went by. There 
were no obstructions in the driveway, 
but it was an open and well-defined 
road, a highway for all practical purposes, 
and was regarded as an actual highway 
by travelers and observers generally. 
During all this time its course and 
character were unchanged, except that 
its condition was improved by the 
long-continued use.” 

It is certainly a strange result, when 
the New York Court of Appeals holds 
that such facts disclose no evidence of 
an implied invitation to the public to 
use what was in practice, if not legally, 
a public road. 














THE RECALL OF JUDGES 


NY attempt to change the prin- 
ciples of our system of delegated 
government, and to reform it along the 
lines of the initiative, the referendum, 
and the recall, is likely to be due to one 
of three possible causes, and may be due 
to the concurrent action of two or all of 
them. In the case of the recall of judges, 
the agitation, we think our readers will 
agree, is the result of all three together. 
The movement for the recall of judges 
is due (1) to a failure to understand the 
fundamental principles and whys and 
wherefores of the existing frame of 
government, (2) to possible defects in 
it for which a conservative and sound 
remedy is available, and (3) to the mod- 
ern collectivistic movement which seeks 
to conform all existing institutions to 
a new social ideal. 

The New World inherited the Old 
World tradition that the judge’s calling 
is highly specialized, and calls for ability 
of a rare order, which can come to full 
maturity only through lifelong experi- 
ence. Our ancestors did not suffer from 
the delusion that there is danger of 
judges deteriorating after their eleva- 
tion to the bench, and there is no evi- 
dence to support such a view. A judge 
thoroughly competent at the outset 
grows stronger, rather than weaker, 
with experience, and there is nothing 
to show that he tends to become fossil- 
ized; on the contrary, his value increases 
until he reaches the age when he will 


either choose to retire of his own accord 
or be retired on part pay by operation of 
law. The notion that the bench tends 


to become encumbered with “dead 
wood,” and that it needs frequent in- 
fusions of “new blood,” is not borne out 
by the actual facts. It is this very super- 
stition, that an untried is preferable to 
an experienced hand, that specializa- 
tion tends to narrow a man’s horizon 
and that men fresh from the people 
make better all-round judges, which 
plays an important part in this agita- 
tion for the recall of judges. It has its 
root in a temperamental factor which 
no amount of argument will circumvent. 
There will always, doubtless, be people 
who will cherish this superstition, which 
nothing can overcome but the sober 
judgment of the more prudent and in- 
fluential class of citizens. 

There are, of course, defects in the 
existing systems of selecting judges, if 
only for the reason that no system can be 
perfect. The theory underlying the 
practice of all our states is that no law- 
yer shall be elevated to the bench with- 
out careful preliminary inquiry into 
his qualifications, and if this inquiry is 
not thorough enough now to guarantee 
the competence of our judges, it can 
be made more thorough without any 
radical innovations. If it were to be 
granted that the recall of judges would 
remove incompetents, what assurance 
would it give that their positions would 
immediately be filled by compete 
lawgivers? The conspicuous fault J 
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the recall is that it avoids the real issue. 

Of the changing social ideals of our 
time we will say only a word, the sub- 
ject is so vast. We concede that our 
judges are not always progressive enough 
in adapting their views to those which 
have become predominant in the com- 
munity, and that they do not always 
keep in mind the fact that even the in- 
terpretation of constitutions must bow 
to the will of the people. But conceding 
all this, the recall of judges is but a poor 
expedient, in comparison with the amend- 
ment of state constitutions, for what se- 
curity is given that the new judges 
raised to office by a popular whim would 
be capable guardians of these constitu- 
tions? Law must of necessity lag be- 
hind public opinion; and the moment 
we attempt to pack our judiciary with 
“progressive” judges we run the risk 
of filling the bench with very bad law- 
yers, who will render the logical and 
consistent development of our law im- 
possible. 

The suggestion was made recently 
by Chief Justice Winch of the Ohio Cir- 
cuit Court, that judges should be re- 
movable by the legislature for incom- 
petence, the question being brought be- 
fore the legislature by a system of popu- 
lar initiative and referendum, and the 
accused judge having the right of an 
impartial hearing before the legislature. 
This device would be highly objection- 
able, though it might perhaps be a safer 
remedy for an existing evil than Prof. 
W. F. Dodd’s radical proposal that the 
power to pass on questions of the con- 
stitutionality of state statutes be taken 
from state judges. 





LORD MACNAGHTEN 


Lord Macnaghten completed on Jan. 
25 his twenty-fifth year of judicial ser- 
vice as a Lord of Appeal in Ordinary. 
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The whole of his judicial career has been 
spent in the House of Lords. The learn- 
ing and eminent intellectual gifts of 
Lord Macnaghten have made him 
famous in this country as one of the 
brightest ornaments of the English 
bench. 


RECENT CONFESSIONS OF CRIME 


R. GEORGE A. ZELLAR, a well- 

known alienist and superintendent 
of one of the Illinois hospitals for the 
insane, in discussing recent confessions 
of crime of a notorious character, de- 
clares that they were prompted by psy- 
chic manifestations, due to a general 
stirring up of men’s consciences. 

“This country,” he says, “has with- 
stood crime waves, industrial waves, 
and waves of religion, but a new period, 
in which the conscience is supreme, is 
rapidly manifesting itself.” In proof 
of this, he cites the notable cases, East 
and West, that have occurred within the 
past few months. Seemingly he has 
made out a strong case. 

However, when we come to a thor- 
ough analysis of these confessions, we 
are not altogether convinced of the sound- 
ness of his deductions. As an instance, 
we take his first example, that of the 
seventeen hundred Adams county, Ohio, 
voters who confessed their participa- 
tion in the election bribery which had 
been going on in that county for years. 
Undoubtedly it has a most remarkable 
display, but we doubt very much the 
genuineness of the remorse that prompted 
it. If our recollection of the matter is 
correct, in this case, the prosecution had 
evidence more than sufficient to con- 
vict, long before the offenders were 
brought into court, and it a was knowl- 
edge of this fact, rather than a quickened 
conscience, that prompted the confes- 
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sions; a plea of guilty meant a light 
penalty. 

“Did not Beattie confess to the mur- 
der of which he was charged?” asks the 
doctor, ‘“‘and did not the McNamaras 
confess at Los Angeles, because their con- 
science could not withstand the strain?” 

True, Beattie confessed, but he did 
not do so until after he had been sen- 
tenced to death. And to the end that 
his confession might not weaken any 
chance he might have in the direction 
of executive clemency, he insisted that 
it should not be made public until after 
his death. 

The McNamaras confessed, but the 
clearest possible evidence shows that 
they did so to save their necks, and not 
to unburden their souls. We say they 
confessed; we should have said, they 
pleaded guilty to the particular offenses 
with which they stood charged at Los 
Angeles, but they confessed practically 
nothing of their criminal operations at 
large — at least nothing that will inter- 
fere with any effort they may make in 
the future for pardon. 

The Richeson case is somewhat 
different, but not altogether so; as in 
the case of Dr. Webster, his only hope 
lay in the mercy of the court; certainly 
there is nothing in his conduct, from the 
time of his leaving school in Missouri 
to the time of his confession in the Charles 
street jail.in Boston, to indicate that 
anything like remorse could so quickly 
possess him, and we doubt if it is saying 
too much to say that the hope of clem- 
ency moved him to confession, rather 
than the prompting of an awakened con- 
science. 

We can see little in these cases to 
prove the presence of a psychic wave, 
and so long as Dr. Zellar has nothing 
but forced confessions to offer in sup- 
port of his theory, we are not much in- 
clined to consider it a rational state- 
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ment. And until the thousands¥of 
bribe-takers and bribe-givers outside of 
Adams county, Ohio, who are now silent, 
voluntarily confess their guilt; untij 
the dozens of murderers who are now 
fighting to defeat the ends of justice, 
voluntarily surrender themselves to be 
punished; until the court calendars 
that are now flooded with cases of per- 
sons who are striving by every means in 
their power to thwart the purposes of 
the law; until that psychic wave succeeds 
in securing convictions that antedate 
those of the state’s attorney, — until 
then we shall be exceedingly doubtful 
of its existence. 





THE INSANITY OF WILLIAM 
HUNDLEY 


66 HIS Thaw case reminds me of a 
case which was much talked of 
when I was practising law down in the 
country, years ago,”’ said an old lawyer, 
as he sat in his office chair with his feet 
elevated in proper rural and free-and- 
easy style, his Missouri meerschaum 
between his teeth, in a reminiscent 
mood and a moment of leisure. 

“Tt was in the ’60’s,”’ he continued. 
“The war had ceased but the bitter feel- 
ing between Northern and Southern 
sympathizers had not yet died out, par- 
ticularly in Missouri, the borderland of 
the great contest. Here neighbor was 
against neighbor, town against town, 
and county against county. William 
Hundley, a young man, member of a 
well-known family of Gentry county, had 
just returned from the Confederate 
service. William Boyer, a young man 
and neighbor, had been in the Federal 
service. Hundley and Boyer met one 
day. There may have been a woman in 
in the case. I do not know whether 
there was or not, but I do know that 
there was whiskey and bad whiskey, 
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and a bitter feeling toward Boyer on 
that day in Hundley. Hundley was 
joaded, and so was his gun, and the re- 
sult of the combination was that Wil- 
liam Boyer was then shot to death by 
William Hundley. 

Hundley was arrested, indicted, and 
put on trial. His defense was insanity. 
He was tried before a jury, and Judge 
Isaac C. Parker, afterwards a United 
States Judge in the Indian Territory, 
noted for the number of his convictions 
in criminal cases, who was set on con- 
viction in this case. It may have been 
because he was a Union sympathizer. 
The jury found Hundley guilty and he 
was sentenced to be executed. But the 
end was not yet. An appeal was taken 
to the District Court of that district, 
a court composed of the circuit judges 
of that district, one of whom was Judge 
Jonas J. Clark, an eccentric character 
and Union soldier of that day. 

“Judge Clark had been accused of 
aberrations of the mind, and had him- 
self admitted in public that he had a 
fellow-feeling for a certain defendant 
who had set up the defense of insanity 
in his court. He would never take a 
public conveyance for the purpose of 
getting around his circuit, and if his 
horses were employed on his farm, he 
would walk from county seat to county 
seat, sometimes more than thirty miles 
a day. He adjourned court one day 
while I was trying a case before a jury, 
tolook up a blooded boar that had gotten 
loose. Another time he excused a jury 
for the reason that the weather was fine 
for killing his hogs. When this Hundley 
case came before him as District Judge, 
he was very much worried about the 
question of the sanity of Hundley. 
He therefore determined to see and con- 
verse with him himself, and went to St. 
Joseph, where he was confined, for that 
purpose. He reported that as a result 
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interview he was convinced 
that Hundley was sane. It was after- 
wards told that Hundley asked the 
sheriff who it was that had come to see 
him, and when told that it was Judge 
Clark, he exclaimed: ‘‘Why, that old 
fellow is as crazy as a loon.” 

“The case subsequently went to the 
Supreme Court, which then held a ses- 
sion at St. Joseph. It reversed it be- 
cause the court of its own motion in- 
structed the jury that it devolved upon 
the defendant to show to their satisfac- 
tion by a clear preponderance of the 
testimony that he was insane when any 
evidence which reasonably satisfied them 
that the accused was insane at the time 
the act was committed, should have 
been deemed sufficient. And again, be- 
cause the court in its instructions did 
not properly distinguish between tem- 
porary insanity produced immediately 
in an ordinarily sane person by volun- 
tary intoxication and insanity remotely 
occasioned by previous bad habits. This 
was one of the early cases deciding the 
relation of intoxication to responsibility 
for crime. (46 Mo. 415.) 

“In this case H. A. Vories, so well 
known at the St. Joseph bar, made the 
last and supreme effort of his life on 
behalf of the defendant. Broken down 
with weight of years and sickness, his 
face furrowed with wrinkles and his 
breathing difficult because of asthma, 
he was carried up the steep wooden 
steps to the court room where the Su- 
preme Court was then holding its ses- 
sion. When friends endeavored to dis- 
suade him from going, he replied with 
characteristic vehemence, ‘By God, I 
will go to save that boy if they take me 
away in a coffin.’ 

“And when they unwrapped him from 
the innumerable wraps with which he 
was usually and then enveloped, and he 
came forth therefrom like a modern 
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mummy, he made the greatest argu- 
ment of his life. The plea of insanity 
and the untiring and reckless devotion 
of his lawyer saved William Hundley. 
On the retrial of his case, he was ac- 
quitted.” 





WHAT'S IN A NAME? 


HAT’S in a name? 
Across the street from the 
Court House at Hopkinsville, Ky., is 
this sign: 





I. M. BLACK 
A WHITE LAWYER 





On the sprinkling wagon at Waukegan, 
Illinois, is this: ‘Will U. Drinkwine.” 

While in Chicago the most corpulent 
judge is named Judge Petit, and the 
lawyer who never in his life has used a 
harsh word is named ‘‘C. I. Sass.” 

Recently Ex-Mayor Busse’s telephone 
rang. 

“One of your coal wagons have broken 
down and blocked the entire south-side 
traffic,’’ said an excited voice. 

“You say it has my name on it? Well 
then, it will take care of itself.’”’” And 
he banged up the receiver. 





CURIOUS TO LEARN 


[* Georgia they tell of a prisoner 
who had been convicted a dozen 
times of stealing, who, when placed 
at the bar for his latest offense, dis- 
played a singular curiosity. 

“Your honor,” said he, “I should like 
to have my case postponed for a week. 
My lawyer is sick.” 

“But,” said the magistrate, “‘you were 
caught with your hand in this gentle- 
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man’s pocket. 


What can your counse 
say in your defense?” 

“Exactly so, your Honor; that js 
what I am curious to know.” 





DISPERSING A MOB 


HOMAS McKEAN, Chief Justice 

of Pennsylvania, was a man of 
gigantic stature and a fiery temper. 

A mob in Philadelphia defied the 

efforts of the sheriff to disperse it. He 


so reported to Justice McKean, then 


sitting in full court. 

“Have you read the Riot Act?” 

“Yes, your Honor. It had no effect.” 

McKean’s eye flashed dangerously, 
“Have you ordered out the military?” 

“Yes. Shall I fire on them?” 

“No. I'll disperse them.” 

McKean rose and rushed out of the 
court in his wig and gown, his face 
flushed with passion, into the midst of 
the riotous mob. 

“I am Thomas McKean, Chief Jus- 
tice, and I command you to disperse.” 
So saying, he seized two of the ring- 
leaders, literally tucked them under his 
arms, and returned to the court, while 
the crowd crept home, silent as fright- 
ened sheep. 





WITHOUT ARGUMENT 


WELL-KNOWN lawyer practis- 

ing before the Court of Claims 
tells of a youthful attorney in Indiana 
who talked for several hours, to the great 
weariness of the judge, the jury, and 
everyone in the court room who was 
obliged to listen. 

At last, however, he sat down, and 
the opposing counsel, a white-haired 
veteran, rose to reply. 

“Your honor,” said he, ‘‘I will follow 
the example of my young friend who 
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has just finished, and submit the case 


without argument.” 
With that he took his seat, and the 


silence was oppressive. 





THE POLITEST OF JUDGES 


CCASIONALLY there are judges 

on the bench so polite that their 
courtesy is vexatious to the recipients. 
Justice Graham of England was spoken 
of as the most polite judge that ever 
wore the ermine. 

“My honest friend,’ he would say to 
some convicted criminal, ‘‘you are found 
guilty of a felony, for which it is my pain- 
ful duty to sentence you to transporta- 
tion for the term of ten years.” 

On one occasion he, by mistake, sen- 
tenced a man to transportation who had 
been convicted of a crime punishable 
by death. Having been set right by 
the clerk of the court, His Lordship 
gravely exclaimed : — 

“Dear me! I beg his pardon, I am 
sure!” Then putting on the black cap, 
he courteously apologized to the pris- 
oner for his mistake, and sentenced him 
to be hanged by the neck until he was 
dead. 





A GREAT SPEECH 


N INDIANA lawyer, whose elo- 

quence was of the “‘spread-eagle”’ 
sort, was addressing a jury at great 
length, when his legal opponent, grow- 
ing weary, went outside to rest. 

“‘Old Ironsides’ is making a great 
speech,’”’ said some one to the bored 
attorney. 

“Old Ironsides’ always makes a 
great speech,”’ said the other. “If you 
or I had occasion to announce that two 
and two make four, we’d be just fools 
enough to blurt it right out. Not so 
‘Old Ironsides.’ He would say: 
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“If, by that particular arithmetical 
rule known as addition, we desired to 
arrive at the sum of two integers added 
to two integers, we should find — and I 
assert this boldly, sir, and without fear 
of successful contradiction — we, I re- 
peat, should find by the particular arith- 
metical formula before mentioned — 
and, sir, I hold myself perfectly responsi- 
ble for the assertion that I am about 
to make — that the sum of the two given 
integers added to the two other integers 
would be FOUR!” 





NEED OF DISCRIMINATION 


HOSE who like that peculiarly rich, 
pulpy Western fruit known as the 
papaw, which has been defined as “a 
natural custard,” are likely to be im- 
moderately fond of it; but those who 
do not like it nearly always have a 
strong aversion to it. A man was on 
trial in a Missouri court, charged with 
having broken into a neighbor’s premises 
and stolen a bushel of this fruit. 

The first man examined as to his 
qualifications to sit on the jury was asked 
this question, among others: ‘“‘Do you 
like papaws?”’ 

“T can eat a hatful of them at a sit- 
ting,’ answered the man, with a broad 
smile. 

“Your honor,” said the prosecuting 
attorney, ‘‘we challenge this man.” 

“On what ground?” asked the court. 

“On the ground, your honor, that 
any man who likes papaws would feel 
like justifying any other man for steal- 
ing them, on account of the temptation 
being irresistible.” 

“You may stand aside, sir,” said the 
judge. 

The next man who was examined did 
not like papaws — the very idea of eat- 
ing them “made him sick.” 
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“‘We’ll take him your honor,” said the 
prosecuting attorney. 

“Hold on!’’ exclaimed the attorney 
for the defense. ‘‘We object to this 
man, your honor.” 

“What is your objection?’’ asked the 
judge. 

“The fact that he doesn’t like papaws, 
your honor, would give him a feeling 
of prejudice and contempt for a man 
charged with stealing them, and render 
him incapable of returning a fair ver- 
dict.” 

“You may stand aside, sir,” said the 
court. 

A jury was finally secured, consisting 
of men who had never tasted a papaw. 


THE HOLY CITY 


HIRTY men, red-eyed and dishev- 
eled, lined up before a judge of 
the San Francisco police court. It was 
the regular morning company of “‘drunks 
and disorderlies.”” Some were old and 
hardened, others hung their heads in 
shame. Just as the momentary disorder 
attending the bringing up of the pris- 
oners quieted down, a strange thing 
happened. A strong, clear voice from 
below began singing: 
“Last night I lay a-sleeping, 
There came a dream so fair.” 
Last night! It had been for them all 
a nightmare or a drunken stupor. The 
song was such a contrast to the horrible 
fact that no one could fail of a sudden 
shock at the thought the song suggested. 
“I stood in old Jerusalem, 
Beside the Temple there,” 
the song went on. The judge had 
paused. He made a quiet inquiry. A 
former member of a famous opera com- 
pany, known all over the country, was 
awaiting trial for forgery. It was he 
who was singing in his cell. 
Meantime the song went on and every 
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man in the line showed emotion. One 
or two dropped on their knees; one boy 
at the end of the line, after a desperate 
effort at self-control, leaned against the 
wall, buried his face against his folded 
arms, and sobbed, ‘‘Oh mother, mother!” 

The sobs, cutting to the very heart the 
men who heard, and the song, still well. 
ing its way through the court, blended 
in the hush. 

Atlength one man protested. ‘‘Judge,” 
said he, “have we got to submit to this? 
We're here to take our punishment, but 
this—” He too began to sob. 

It was impossible to proceed with the 
business of the court, yet the judge gave 
no order to stop the song. The police 
sergeant, after an effort to keep the men 
in line, stepped back and waited with 
the rest. The song moved on to its 
climax: 

“Jerusalem, Jerusalem! 
night is o’er! 

Hosanna in the highest! 
evermore.” 

In an ecstasy of melody the last words 
rang out, and then there was silence. 

The judge looked into the faces of 
the men before him. There was not 
one who was not touched by the song; 
not one in whom some better impulse 
was not stirred. He did not call the 
cases singly, a kind word of advice, 
and he dismissed them all. No man was 
fined or sentenced to the workhouse that 
morning. The song had done more good 
than punishment could possibly have 
accomplished. 

— Youth's Companion. 


Sing, for the 


Hosanna for- 


“I THINK SO” 


“4 7ES—I think so,’”’ answered the 
witness. 
“You say you think!’’ growled the 
attorney. ‘Don’t think. Just give us 
the facts.’ 
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NOBODY’S SON 


N AMUSING incident occurred 
in a Southern court 
when a colored prisoner, about sixteen 
years old, appeared before the judge, 
charged with the theft of a ham. 
“Take off your hat!” said the judge. 
“What for?’’ asked the prisoner, with- 
out obeying. 


recently 
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‘What for?’ thundered his honor. 
“You are in court! Take off your hat!’ 

“I jest don’t have to,” replied the 
prisoner calmly. 

At this juncture the judge turned to 
the father of the prisoner and asked 
angrily, “Is that your son?” 

“No yo’ honor,” replied the man, with 
an appreciative grin, ‘I guess she ain’t 
nobody’s son.” 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 





USELESS BUT ENTERTAINING 


A West Virginia darky, a blacksmith, recently 
announced a change in his business as follows; 
“Notice — De co-pardnership heretofore resist- 
ing between me and Mose Skinner is hereby re- 
solved. Dem what owe de firm will settle wid 
me, and dem what de firm owes will settle wid 
Mose.” 

— Virginia Law Register. 


“In the early seventies, I was attorney in a 
replevin case for a colt before one Capt. C. D. 
M—, J.P., in M—— County, Mo. The 
courtroom was in the esquire’s dwelling. The 
room had a fireplace about five feet wide, with 
about seven bushels of ashes in it. 

“The jury, composed of six good men and true, 
were seated on a slab held up by two stones, one 
at each end. I was sitting in front, on the right 


of the jury, and my opponent, one I. G——, on 
the left. The witness box was immediately in 
front of the ash bed above described. 

“The jury was duly sworn and one B—— was 
on the stand. He testified that the colt was of a 
brown color, and in cross-examination I got him 
to admit that he was mistaken, that it was really 
an iron gray. 

“WwW. M , one of the jury, then raised up 
from the puncheon, rolled up his coat sleeve, and 
remarked that no— — —-could nor should swear 
to a lie before him while he was on a jury. And 
‘biff’ he took the witness in his face, and knocked 
him over into the ashes. 

‘“‘B——- scrambled out, struck the door, 
jumped on his horse, cut the halter, and fairly 
flew through the woods. Then the trial pro- 
ceeded in order, and I lost my case.” 

— Case and Comment. 
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Monthly Analysis of Leading Events 

No very noticeable change in public 
sentiment with reference to the Sher- 
man act has appeared, but it is at least 
certain that the advocates of extirpation 
of monopoly have not been gaining 


ground, and that any movement of 
public opinion which may have occurred 
has been in the direction of government 
regulation rather than suppression of 
monopoly. The hearings in Washing- 
ton justify such a conclusion. The 
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business community is if anything more 
emphatic in its demand that the law 
shall be not only reasonable, but plain, 
and the popular desire for regulation 
such as that already exercised over rail- 
ways is so apparent that Congress can 
hardly afford to ignore it. The country 
as a whole seems to want federal super- 
vision of monopoly under a statute 
supplementary to the Sherman act, but 
the country cannot yet be said to be 
committed to the cause of federal incor- 
poration or of regulation by an adminis- 
trative commission. The latter two pro- 
posals are undoubtedly regarded with 
favor, but public sentiment moves 
slowly, and there are still backward 
currents which show that the people 
still hesitate to approve anything which 
may barely suggest too positive a legiti- 
mation of reasonable restraints of 
trade. ' 

A somewhat depressing development 
of the month was the Administration’s 
acceptance of the Lodge amendment to 
the general arbitration treaties with 
England and France. Public sentiment 
could have been educated to look upon 
the unamended treaties with greater 
favor, but the Administration doubtless 
had very strong, if not conclusive grounds 
for its assumption that the ratification 
of the treaties by the Senate, in the 
form originally proposed, was impossible 
of attainment. The adoption of the 
plan in this amended form will be better 
than nothing, for the moral influence of 
reports by the Joint High Commission 
finding controversies justiciable and 
recommending arbitration will be con- 
siderable; it will be very far, however, 
from imposing on this country an obli- 
gation to arbitrate all justiciable differ- 
ences, and will bring us only one step 
nearer the settlement of international 
disputes by law rather than by armed 
force. 


Procedure 


The time for oral argument has been 
reduced by the Missouri Supreme Court 
from three to two hours. It is estimated 
that this will aid the court materially 
in catching up with the docket. 


As a result of the representations made 
Jan. 25 before the full Judiciary Com- 
mittee of the House and a subcommittee 
of the Senate Judiciary Committee by 
a committee of the American Bar Asso- 
ciation, it was thought probable at the 
time that two of the three bills which 
the Association is urging in the interest 
of reforming judicial procedure, might 
pass this session of Congress. The bills 
that are to be favorably reported by 
the subcommittee of the Senate com- 
mittee are the Nelson bill, seeking to 
prevent purely technical errors that do 
not affect the merit of the case, from 
being made cause for reversal, and the 
Root bill, which seeks to prevent the 
dismissal of or further delay on the trial 
of a case which has been erroneously 
brought in equity instead of at law, or 
vice versa. The third bill, which the 
subcommittee consisting of Senators 
Root, Culberson, and Brown took under 
advisement, is the bill seeking to au- 
thorize a review by the United States 
Supreme Court on writ of error the 
decision of a State Supreme Court, 
whether that decision upholds a State 
statute or invalidates it. 


Interesting figures of appeals and 
reversals are given by T. J. Johnston 
of the New York bar, in a letter to the 
New York Sun. An examination of the 
appellate history of 145, 551, in which 
he had capable assistance, showed him 
that ‘‘there were only 3,101 appeals and 
754 reversals, for any reason, including 
technical ones; the percentage of ap- 
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peals was 2.13, of reversals 0.518, one- 
half of one per cent, or one case in 
193.04. In New York county there 
were in 1906 in criminal cases 5,265 
jury trials, where everything favors the 
criminals. There were 93 appeals and 
5 reversals! This was the work of Mr. 
Jerome, shortly afterward so villain- 
ously assailed. In the five years ended 
with 1906 there were disposed of by the 
magistrates and the courts of record 
in this county 81,000 criminal cases; 
appeals, 281; reversals, 27. In Ver- 
mont in that year not one case was 
reversed. In Alabama not one per cent, 
in Indiana one-third of one per cent, 
in Washington 1.08 per cent. “In 1906 
the federal courts dealt with a total of 
50,926 cases; of 358 appeals to the 
Supreme Court of the United States 
67 caused reversal, of 1,204 in the 
Circuit Courts of Appeal 327 were 
reversed. The percentage of efficiency 
was 99.23.” 


A legislative commission has made a 
report on the inferior courts of Suffolk 
County, Massachusetts. The commis- 
sion, after investigating the central 
municipal court of Boston and the courts 
of several suburban districts, recom- 
mended a consolidation of the inferior 
courts of the county, by the extension 
of the central court, the abolition 
of the remaining courts, the creation 
of a juvenile division having jurisdiction 
throughout the county, and an appellate 
division for error of law in civil 
causes; the court to consist of one 
chief justice, fifteen associate justices, 
ten special justices, and one associate 
and two special justices for juvenile 
work. The commission also recom- 
mended larger and more specific au- 
thority in the court, by majority vote 
of its judges, to make rules and orders 


for the transaction of its business and 
regulation of its practice; centraliza- 
tion of executive authority, to secure 
efficiency and uniformity in the tran- 
saction of its business, and to promote 
co-ordination in the work of its depart- 
ments; the adoption of a system to 
prevent duplication of trials on issues 
of fact, in civil causes; and permissive 
authority for the court to appoint 
salaried interpreters. 


The Sherman Law 


The National Civic Federation has 
made public an analysis of sixteen 
thousand answers received by it to a 
series of questions concerning the Sher- 
man law. The analysis of the answers 
is summed up by the Federation as 
follows: “The replies indicate little 
sentiment in favor of the unconditional 
repeal of the Sherman law. On the other 
hand, it is shown that there is practi- 
cally no desire to abolish large combi- 
nations. The public have no desire for 
government ownership, on one side, or 
unrestricted and unregulated private or 
corporate control on the other. They 
will accept large combinations ade- 
quately regulated. Eighty-four per 
cent of the answers pronounce the Sher- 
man law neither clear nor workable, or 
workable without being clear; but only 
some twenty per cent declare in favor of 
its repeal. Of these latter the larger 
number add that ‘If not repealed, it 
should be amended,’ etc.” 

Louis D. Brandeis of Boston told the 
House Committee of Congress on Ju- 
diciary Jan. 26 why he thought the 
Lenroot-La Follette bill now pending in 
Congress would adequately supplement 
the Sherman anti-trust act and relieve 
the business situation. “This bill,” he 
said, “takes a middle ground; it rests 
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on the fundamental proposition of the 
Sherman act, namely that it is both 
desirable and possible to maintain com- 
petition. This bill accepts the decision 
of the Supreme Court in the oil and 
tobacco cases and merely undertakes to 
place upon the defendants the burden 
of proof that their restraint is reason- 
able, provided it be shown that the 
defendant has entered into a conspiracy. 
When it appears to the court that the 
defendants have entered into a con- 
spiracy, then it is incumbent upon them 
to show that it is consistent with public 
interest. It supplements the ‘rule of 
reason by a rule of justice.’ ”’ 





Personal 

Judge Ira A. Abbott, who has been an 
associate justice of the Supreme Court of 
New Mexico for the past seven years, 
has concluded his duties in the territorial 
courts, which have been superseded by 
state courts, in order to return to his 
home in Haverhill, Mass. 





Homer Albers of the Boston bar has 
been elected Dean of the Boston Uni- 
versity Law School, filling the position 
formerly held by Melville M. Bigelow 
and recently by Alonzo R. Wead. He 
is a graduate of this law school, and 
has been a lecturer in it for many years. 
Mr. Albers has preferred the private 
practice of law to a judgeship of the 
Massachusetts Superior Court offered 
him in 1903 and to professorships in the 
law schools of Michigan and North- 
western universities. 





John Chipman Gray, Harvard, ’59, 
LL.B., ’61, Royall Professor of Law 
at Harvard Law School, was elected 
president of the Harvard Alumni Asso- 
ciation at a recent meeting of the 
executive committee. Professor Gray 








is generally regarded as the leading 
authority in this country on the law of 
real property, and as a master of the 
subject of perpetuities his knowledge is 
unrivaled. It is commonly understood 
that he has more than once refused a 
position on the Massachusetts Supreme 
Court. 





Because of the constitutional pro- 
hibition that ‘‘no person shall hold 
the office of Judge or Justice of any 
court longer than until and including 
the last day of December next after he 
shall be seventy years of age,” the 
personnel of the present New York 
Court of Appeals will undergo a radical 
change within the next two years, 
Judges Irving G. Vann of Syracuse and 
Albert Haight of Buffalo, will reach the 
age limit on Dec. 31 next, and Chief 
Judge Edgar M. Cullen of Brooklyn 
and Judge John Clinton Gray of New 
York will retire on Dec. 31, 1913. Judge 
Willard Bartlett of Brooklyn retires on 
Dec. 31, 1916, and Judge Frederick 
Collin of Elmira will be seventy years 
of age by Dec. 31, 1920. The term of 
Judge William E. Werner of Rochester 
does not expire until Dec. 31, 1918. 
The other two judges, Emory A. Chase 
of Catskill and Frank H. Hiscock of 
Syracuse, are serving under special 
appointment as additional judges to 
take care of the business of the Court. 





Bar Associations 


Indiana. — The annual convention 
of the Indiana Bar Association is to be 
held in July in South Bend, Ind. 





Kansas. — The annual meeting of 
the Kansas State Bar Association will 
be held Jan. 30. President Harry B. 
Hutchins of the University of Michi- 
gan delivered the annual address, his 
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subject being ‘Respect for Law.’’ The 
special committee on criminal law, in 
its report, announced that it had found 
the criminal procedure of Kansas free 
from technical faults and delays which 
have been attributed to the criminal 
procedure of this country. 





South Carolina. — The annual meeting 
of the South Carolina Bar Association 
was held at Columbia, S. C., beginning 
Jan. 24. President P. H. Nelson made 
his report and a general discussion of 
the business followed. Judge Alton B. 
Parker of New York delivered an ad- 
dress in which he expressed himself as 
opposed to the recall of the judiciary 
and took exception to some of the criti- 
cisms of the bench made in the past 
by Mr. Roosevelt. Others reading 
papers were Chief Justice Gary, and 
Messrs. Knox, Livingstone, and T. P. 
Cothran. 





South Dakota.— At the thirteenth 
annual meeting of the South Dakota 
Bar Association, held at Aberdeen, S. D., 
Jan. 4-5, the following officers were 
elected: President, James Brown, Cham- 
berlain; first vice-president, J. H. Mc- 
Coy, Aberdeen; second, Frank Ander- 
son, Webster; secretary, J. H. Vorhees, 
Sioux Falls; treasurer, L. M. Simons, 
Belle Fourche. 





Miscellaneous 

A movement has been launched look- 
ing to the appointment of a divorce 
proctor in Des Moines. A proctor has 
been appointed in Kansas City and is 
doing good work there. It is likely that 
a similar office will be created in Chicago 
courts. It is the duty of the officer to 


investigate all divorce cases filed in the 
courts and make recommendations re- 
garding their disposition to the judge 
who hears them. 
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The International Law Association, 
at its next meeting in Paris, France, to 
begin May 27, will consider the ques- 
tion of an international divorce law. 
The conference also will give attention 
to the question of copyright, interna- 
tional arbitration of disputes between 
nations, industrial problems in the light 
of the law of nations, and the prestige 
to be given by other nations to business 
concerns. 





That Congress shall have power to 
enact laws regulating hours of labor 
throughout the United States was the 
purport of a resolution for an amend- 
ment to the Constitution offered in 
Congress Jan. 31 by Representative 
Samuel W. McCall of Massachusetts. 
“Every industry,” he said, “is subject 
to a uniform operation of the tariff. 
As an economic proposition, it is no 
more desirable than the hours of labor 
in a given line should be variable than 
that the duties should be higher or 
lower in one state than another.” 





The struggle to secure a suitable site 
for the new law courts in New York City 
ended Jan. 18, with the action of the 
Board of Estimate. The building, which 
will be of huge proportions, will occupy 
the tract of land bounded by Leonard, 
Lafayette, Baxter, and Park streets, 
while Centre street, with its car tracks 
and footways, will run through its 
basement. The first cost of this site 
will be $4,425,500, and the cost of con- 
demnation proceedings will not carry it 
much over $6,000,000. The first esti- 
mate of the cost of the building is 
$9,000,000. 





What was believed to be the first 
demonstration in a court of justice of the 
Miinsterberg theory of criminal detec- 
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tion by heart pulsations occurred Jan. 
20 at Watts, Cal. The demonstration 
ended in the discharge of Arthur Smith, 
a metal worker from Tacoma, Wash., 
who had been arrested as a suspicious 
character. He consented to be a party 
to the experiment and his normal pulse 
was found to be seventy-nine. It 
increased to ninety-one beats when he 
gave his name as James Smithers, and 
Judge Cassidy told him he was not tell- 
ing the truth. His heart then beat at 
the rate of ninety-five. After a few 
seconds’ hesitation the man replied: 
“Arthur Smith is my right name, but 
I am an honest workingman and no 
vagrant. I’m sorry I lied, but I have 
relatives in the North.” 





Obituary 

Coman, Henry B.—Supreme Court 
Justice Henry B. Coman died at Oneida, 
N. Y., Jan. 10, of typhoid. His term 
would not have expired till 1920. 

Cooke, Frederick Hale. — Frederick 
Hale Cooke, for many years a member 
of the law firm of Cravath, Henderson 
& De Gersdorff of New York, died on 
Jan. 11 at his home in Brooklyn. Mr. 
Cooke was the author of a number 
of treatises on legal subjects and had 
resided in Brooklyn for twenty-five 
years. 

Crew, William B. — Judge William B. 
Crew, former member of the Supreme 
Court of Ohio, died at Marietta, O., Jan. 
24. He served on the common pleas 
bench from 1891 to 1902, when he was 
promoted to the supreme bench to suc- 
ceed Judge M. J. Williams, who died 
in office. 

De Witt, George G. — George Gosman 
De Witt, a prominent lawyer of New 
York City, died Jan. 12, at his home, 
39 West Fifty-first street, at the age of 
sixty-six. He was a member of the law 
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firm of De Witt, Lockman & De Witt. 
He became a Trustee of Columbia 
College in 1890, and a Governor of the 
New York Hospital, Roosevelt Hos. 
pital, and a Director of the Chemical 
National Bank. 


Lochgren, William. — Having been 
Commissioner of Pensions and later, 
from 1896 to 1908, Judge of the United 
States District Court, William Loch. 
gren died at Minneapolis, Jan. 28. He 
was in his eightieth year. 


Nicholls, Gen. Francis T.— Having 
been twice Governor of Louisiana, and 
long a Justice of the Louisiana Supreme 
Court, Gen. Francis T. Nicholls died at 
New Orleans early in January. 

Peirce, Edward B.— The shocking 
railroad accident which caused the 
death of Mr. Harahan, former president 
of the Rock Island Railroad, also 
resulted in the death of Edward Beach- 
amp Peirce, general solicitor of the 
Rock Island lines. He had achieved a 
national reputation as an authority on 
interstate commerce law. He published 
a digest of the decisions of the courts 
and Interstate Commerce Commission 
under the Act to Regulate Commerce. 


Shedden, Lucian L. — A leader of the 
bar of northern New York, Lucian L. 
Shedden died at Plattsburgh Jan. 17. 
He had served as county attorney, 
county judge, member of the Board of 
Commissioners of Gas and Electricity, 
and he was a Regent of the University 
of the state of New York. 


Sloane, Ulric. — Ulric Sloane, former 
law partner of ex-Senator Foraker, 
recognized as one of the three greatest 
criminal experts that have practised in 
Ohio, authority on insanity in criminal 
law, with a record of having partici- 
pated in more than two hundred murder 
cases, died Jan. 21, at Cincinnati, at the 
age of sixty-one. 
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more shadowy than in the matter 
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Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 





Washington 





England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the ‘Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York, 
i States Fidelity and Guaranty Company 
d: Union of London & Smith’s Bank 


a colder “Rubinstein, London” 





England London 

MINCHIN GARRETT & CO. 
Solicitors 

Poem: for ec and Colonies 





urence Pountney Lane, Cannon Street, E. C- 
“oo - threefold Lenten.” Western Union Code. 
Florida Tampa 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Illinois Chicago 





MILLER & SMITH 
Practice in all State and Federal Courts 
Suits against United States. Patent Litigation. 
Monadnock Block 





Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


Casco Bank Building 191 Middle street 


Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 








Massachusetts Boston 
ACHORN & BATES 
Attorneys-at-Law 
Probate, Collections and General Practice 


906-908 Kimball Building 
Edgar O. Achorn Sanford Bates 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 





Paterson and Passaic 
BILDER & BILDER 
Lawyers 


New Jersey 


Romaine Bldg. 150 Second St. 
Paterson Passaic 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 


26-27 Dun Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bidg., 1218 Chestnut Street 





West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 
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